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THE BRANCH BANK AT DECATUR v. KINSEY. 


1. A bill of exceptions allowed and sealed by the Court, becomes a_ part of the re- 
cord, and cannot be altered or amended by the Judge after the adjournment of 


the Court. 
2. In a contest between a creditor and one claiming by deed from the debtor, the 


consideration is not proved by the recital in the deed, but must be shown by ex- 


trinsic evidence. 
, 


Error to the Circuit Court of Lawrence. 


Original attachment v. Joshua T. Kinsey, by the plaintiff in 
error, which was levied on certain slaves. To the property thus 
levied on, John M. Kinsey set up a claim, by affidavit, under the 
statute, and gave bond to try the right of property ; and the cause 
coming on to be tried, a verdict and judgment was rendered for 
the claimant. 

Pending the trial, a bill of exceptions was taken, from which it 
appears, that the Bank proved the slaves in controversy to have 
been in the possession of the defendant in the attachment, at the 
time of the levy by the sheriff, and also proved the value of the pro- 


perty. 
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The claimant then introduced, and proved the execution of, a 
bill of sale, dated the 19th June, 1841, from ‘the defendant in at- 
tachment to him, conveying the slaves levied on, and others, to 
him, for the sum of three thousand three hundred dollars, recited 
in the instrument, to have been received in full payment for the 
same, but without proving the consideration therein specified. 

To the admission of which, as evidence, without proof of the 
facts recited in it, the plaintiff excepted ; which motion the Court 
overruled, and permitted the same to be read to the jury as prima 
facie evidence of the consideration therein recited. 

To this decision of the Court, the plaintiff excepted, and pray- 
ed that his bill of exceptions might be sealed and made a part of 
the record ; and it was accordingly signed and sealed by the pre- 
siding Judge. 

A second bill of exceptions is found in the transcript, which 
recites, that « Whereas, at the trial of this cause, which was a 

trial of the right of property, of which defendant was claim- 
ant, a bill of exceptions was hastily prepared on the éve of ad- 
journment, and signed and sealed by the Court, without having 
“been either seen or examined by the leading counsel for the de- 
fendant, in which occurred several errors and omissions in the 
statement of the evidence, and the purpose of the Court is now 
to correct these errors, and place the case in its true position. 
The bill of exceptions, as signed and sealed by the Court, on the 
trial of the cause, runs thus.” 

[Here follows a literal copy of the bill of exceptions. ] 

« In lieu thereof, the Court now substitutes the following bill of 

exceptions, at the instance of defendant’s counsel, who was not 
consulted at the preparation of the first, and which contains, sub- 
stantially, all the evidence adduced on the trial of the cause, in the 
order in which it was presented.” 
__ The bill of exceptions, thus presented, states, in substance, that 
the claimant proved that the slaves levied on, were in his posses~ 
sion, by his overseer, at the time of the levy, and that the defend- 
ant in attachment was living on the plantation, by the sufferance 
of the claimant. 

And that further, after reading the bill of sale to the jury, he 
proved by. the subscribing witness, that the consideration therein 
expressed, had, in fact, been paid by the claimant to the defendant, 

&c. dated 30th of November, 1842. 


= 
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The plaintiff assigns for error, that the Court erred in admit- 
ing the evidence offered by the claimant, as set out in the bill of 
exceptions, 


McC une, for plaintiff in error. 
S. Parsons, contra. 


ORMOND, J.—Previous to an examination of this cause, it 
is necessary to settle which of the two bills of exceptions found 
in the record, is to be considered by this Court as the true bill of 
exceptions in the cause. 

The manner in which a bill of exceptions shall be taken, and 
its effect when allowed by the Court, are regulated by statute. 
« Ifin the trial of any cause, either the plaintiff or defendant shall 
think himself aggrieved by the direction or decision of any Judge 
of any of the Courts in this Territory, the party so considering 
himself aggrieved, may, in person or by his counsel, tender 
to the Judge giving such direction or decision, a bill of excep- 
tions to his opinion, stating the points in which he is supposed to 
err, and the said Judge shall be bound to sign and seal the same; 
and the said bill of exceptions, so signed and sealed, shall be made 
and considered a part of the record in the cause ; and in case the 
said Judge shall refuse to sign and seal the said bill of exceptions, 
if the facts therein are truly stated, he shall be guilty of a high 
misdemeanor in office ; and in all cases in which the Judge of an 
inferior court may fail or refuse to certify any exception taken on 
the trial of any cause, it shall be lawful for the Supreme Court to 
receive such evidence of the exception as may be satisfactory to 
it, and try the said cause in the same manner as if the said excep- 
tion had been certified by the Judge who tried the cause.” [Aik. 
Dig. 254, § 5.] 

It will be seen from this, that when a bill of exceptions is al- 
lowed and sealed by the Judge, it becomes a part of the record, 
and being matter of record, is as much beyond his control, after 
the adjournment of the Court, as any other part of the record. 

It is true, that in Strader, Perine & Co. v. Alexander, [9th Por- 
ter, 441,] it was held by this Court, that it was not a valid objec- 
tion to a bill of exceptions that it was sealed after the adjourn- 
ment of the Court, if the exception be taken at the trial of the cause; 
and that when so sealed, it operates by relation to the time of the 
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trial. But this decision is confined to those cases, when the point 
or matter excepted to, is reserved at the time of trial, and from 
some sufficient cause the bill is not sealed during the term of the 
Court ; and cannot apply to a case like the present, where the 
exception was not only taken and allowed, but the bill actually 
sealed, and thus made a part of the record. To permit it to be 
abrogated, and another substituted in its place, after the Court has 
adjourned, by the Judge, would let in all the evils which would 
follow, from the mutilation of any other part of the record; though 
it would, doubtless, be competent for the Court, at a succeeding 
term, on sufficient evidence, to amend a bill of exceptions, as it 
could any other part of the record, nunc pro tunc ; so as to make 
it speak the truth of the case. 

Cases may exist, in which, a bill of exceptions surreptitiously 
or fraudulently obtained from the Court, would, on proof of the 
fact, be disregarded by this Court. Nothing of that kind is pre- 
tended in this case. The facts doubtless, are, that the first bill of 
exceptions was sealed without sufficient consideration, and the 
second is the result of an attempt to ward off any mischief which 
might result from it. From what has been said, however, it will 
sufficiently appear that the first bill of exceptions, sealed during 
the term, can alone be considered as part of the record. 

The facts there disclosed, show, that the Court erred. A vo- 
luntary conveyance of property is void as against creditors; in 
a contest, therefore, between a creditor and one claiming through 
the debtor, it is necessary for the latter to prove that the con- 
veyance was not voluntary, by showing that a valuable conside- 
ration was given forthe property. This is not shewn by the re- 
cital of that fact in the conveyance, as that is the mere declara- 
tion, or admission of the grantor, but must be proved by extrinsic 
evidence. 

This is not questioned by the counsel for the defendant in er- 
ror, but he insists that the true construction of the bill of excep- 
tions is, that the objection in the Court below was, that the con- 
veyance could not be read until the consideration was proved, 
and not that it was not necessary to prove the consideration, at 
some time during the trial. 

It is certainly the privilege of a party to present his testimony 
in the mode his judgment or fancy may dictate, and if relevant, it 
cannot be objected to, although it may be of no avail without fur- 
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ther proof. So in this case, the defendant could have proved the 
execution of his conveyance, and read it to the jury, and after- 
wards have proved its consideration, and indeed this would seem 
to be the natural order in which to present it. 

But we do not understand this to be the point intended to be 
raised on the bill of exceptions. The statement is, that the claim- 
ant proved the execution of the deed, and offered to read it to the 
jury ; “ to the admission of which, as evidence of the facts recited 
in it, without further proof, the plaintiff, by his counsel objected, 
and moves the Court to exclude the same from the jury ; which 
motion the Court overruled, but admitted the same to be read 
to the jury as prima facie evidence of the consideration there- 
in specified, without further proof thereof.” 

It would be doing great violence to the language here em- 
ployed, and to the ordinary rules of interpretation, to under- 
stand the objection here raised to be to the time merely, when 
the instrument was offered to be read as evidence, and not to the 
necessity of proving the consideration expressed on its face. In- 
deed, the presumption that any proof of the consideration was 
made, is excluded by the declaration of the Court, that the recital 
of the consideration in the conveyance, was prima facie evidence 
of that fact, and the subsequent statement in the bill of exceptions, 
that therefore it was read to the jury for that purpose, without fur- 
ther proof. 

Let the judgment be reversed, and the cause remanded. 


THRASH v. SUMWALT. 


1. A plea, by an administrator, that before the commencement of plaintiff’s suit 
he had regularly settled the estate with the County Court, and judgment had 
been therein rendered against him in favor of the distributees, is bad; for the ad. 
ministrator cannot settle with distributees until he has paid all creditors who 
present their demands within the period fixed by law to bar oustanding claims. 

2. When the issue is formed on a replication to the plea of plene administravit, 

and the verdict is for the plaintiff, it will be concluded that the jury have passed 





14 ALABAMA. 





Thrash y. Sumwalt. 











on the quantity of assets and affirmed the allegation of the plaintiff, that more 
than sufficient assets to pay his demand had come to the administrator’s hands, 
which ought to have been so applied. 

3. The statute of non claim [Dig. 153, § 6] creates a complete bar, by the omis- 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administrator does or docs not 
make publication, as required by another section of the same act; [ Dig. 180, § 12] 
and therefore a replication toa plea of plene adininistravit is bad, when it offers 
an issue upon the fact of advertising. 


Wrrr of Error to the Circuit Court of Dallas county. 


Assumpsit, by Sumwalt against Thrash, as the administrator of 
Wood, on a note given by the intestate in his life time. 

The defendant pleaded, 

Ist. Non Assumpsit; on which there was a joinder. 

2d. The statute of non claim, to which the plaintiff replied that 
the defendant did not make publication in the manner required 
by law. The defendant demurred, but the Court held the re- 
plication good and overruled the demurrer: the defendant then 
made an issue of fact to the jury. 

3d. That before the commencement of the suit, the defendant, 
as administrator, &c. had regularly made a final settlement of 
the estate of his intestate before the Orphans’ Court of Dallas 
county; and on such settlement judgment was rendered against 
him in favor of the distributees for the amount of money remain- 
ing in his hands as administrator. 

The plaintiff demurred to this piea, and the demurrer was sus- 
tained. 

4th. Plene administravit. 

5th. Ne ungues administrator. 

6th. That he was not administrator when the suit was com- 
menced. ’ 

If there were any replications to the three last mentioned pleas, 
they are omitted from the transcript. 

A general verdict was returned, assigning the plaintiff dama- 
ges, but entirely omitting to ascertain what assets remained un- 
administered. On this verdict a judgment was entered. 

The defendant now assigns for error, 

Ist. That the Court erred in sustaining the demurrer to the 
third plea. 


. 

















JANUARY TERM, 1843. 





Thrash v. Sumwalt. 





2d. In overruling the defendant’s demurrer to the replication 
to the second plea. 

3d. In rendering judgment on the verdict it, not ascertaining 
what amount of assets remained in the defendant’s hands to be 
administered. 


J. P. Sarronp, for the plaintiff in error. 
Epwarps, for the defendant. 


[Another cause between McNair and wife v. Chaudron, 
presenting the principal question, was subsequently argued 
by R. Sarroxp, for the plaintiff in error, and Evans, for the de- 


fendant. ] 


On the second point, and to show that the bar of the statute of 
non claim depends alone on lapse of time, and not upon any act 
of the administrator, the following authorities were cited:—[Aik. 
Dig. 153, § 6; ib. 180, § 12; Hazard v. Purdom, 3 Porter 43; 
Brown v. Anderson, 13 Mass. 201; 15 ib. 7; 16 ib. 198; Bond’s 
heirs v. Smith, 2 Ala. Rep. 660; Jones v. Pharr, 3 Ala. Rep. N. 
S. 283; McBroom v. Governor, 6 Porter 32; Ware v. Bradford, 
2 Ala. Rep. N.S. 675; Acre v. Ross, 3 Stewart 288; Ready v. 
Thompson, 48. & P. 52; Neal v. Cunningham, 2 Porter 191; 6 
Conn. 28; 3 N. H. 491; 5 Pick. 140; Hooper v. Bryant, 3 Yer- 
ger, 1.] 

Against this position, and to show that the bar of the statute 
depends on the act of publication, the following cases were cited + 
[Bond v. Allen, C. C. U.S. Martin, 83; Duval’s heirs v. McLos- 
key, 1 Ala. Rep. N. S. 708; Evans v. Norris, ib. 511; Mass. 63 
13 ib. 201; 16 ib, 432.] 


GOLDTHWAITE, J.—Some reliance seems to be placed 
on the points raised by the first and last assignments of error; we 
shall therefore proceed to dispose of them before considering the 
more important question growing out of the plea of non claim. 

1. The third plea we consider to be substantially bad, because 
the facts alleged by it do not discharge either the defendant, or his 
intestate’s estate, from liability to the plaintiff’ An administrator 
is bound to a creditor in consequence of the assets which come 
to his hands to be administered; and a distributee has no claim 
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whatever, until the demands of all creditors are satisfied or le- 
gally barred. If then the administrator prematurely settles with 
the distributces, he does not discharge the assets which may af- 
terwards come to his hands, or himself from liability, on account 
of those already received. Nor is it any answer to the creditor 
that a distribution has been decreed by the Orphans’Court. The 
creditor cannot be forced into that tribunal to litigate any ques- 
tion, either with the administrator or with the distributees, except 
in case of reported insolvency. In all other cases, he deals with 
the administrator; and when his demand has been presented 
within the proper period, it is the duty of the administrator to pay 
it as soon as the asscts of the estate are converted into money. 

2. The last assignment of error denies the sufficiency of the 
verdict to support any judginent whatever; and we understand 
the plaintiff, in this court, to insist that whenever the plea of plene 
administravit is interposed, there must be a special verdict, ascer- 
taining in terms either that assets more than suflicient to satisfy 
the demand sued for, remain unadministered; or, if not sufficient, 
the extent of the asscts thus liable to the creditor. 

The cases of Booth v. Armstrong, 2 Wash. 301; Rogers v. 
Chandler, 3 Mumf. 65; Epps v. Smith, 4 ib. 466; Fairfax v. Fair- 
fax, 5 Cranch, 19; and Siglar v. Hayward, 8 Wheat. 675, are 
cited as decisions of the question now presented. The reasons 
upon which these decisions rest, are stated by Chicf Justice Mar- 
shall in Fairfax v. Fairfax, in these terms: “The defendant in 
error relies on the form of the issue. He contends that as the re- 
plication alleges that the defendant has more than sufficient assets 
to satisfy the debt, the finding of that issue for the plaintiff be- 
low, is, in effect, finding the defendant has assets more than suffi- 
cient to satisfy the debt; and, if so, it is wholly immaterial what 
the real amount of asscts is. But, if this were the issue, and the 
demand was five hundred dollars, if the jury should find that the 
defendant had assets to the amount of four hundred and ninety- 
nine dollars, the judgment must be for the defendant. But the 
law is not so; an executor is liable for the amount of assets in his 
hands and not more: the issue really is whether the defendant has 
any, and what amount of assets in his hands.” 

This is certainly high authority, but, still, we think it does not 
meet the case. All that Chief Justice Marshall asserts is true;— 
an exccutor or administrator is liable only for the amount of as- 
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sets which come to his hands; and the issue really is, whether the 
defendant has any and what amount of assets in his hands. But 
when a verdict is returned for the plaintiff, and ascertaining the 
damages sustained, what reason is there to limit this verdict, and 
to infer from it that the amount of the assets have not been ascer- 
tained? 

If the assets which came to the hands of the administrator were 
not sufficient to satisfy the plaintiff's demand, it clearly was the 
duty of the jury to say so by the verdict, but they have omitted 
to do so; they have gone further, and said they find the issue for 
the plaintiff; it is true .this issue consists of two matters: first, 
whether any asscts are yet to be administered; and second, if so, 
the amount. When then the jury, return a general verdict for 
the plaintiff, must it not be understood that the finding concludes 
every matter inissue? In our opinion, such a finding is conclu- 
sive, for the reason that we must otherwise consider the jury as 
having omitted to perform a part of their duty, which was, to in- 
form the Court by the verdict, if the assets were less than suffi- 
cient to satisfy the plaintiff's demand. The case of Harrison v. 
Beckles, cited in3 ‘Term Rep. 689, on which all the cases seem 
to rest, if indeed they have any foundation in the practice of the 
English Courts, only advances the proposition, that an executor 
is liable to the extent of the asscts, and that, verdict in a particu- 
lar form may be, not that it must be, returned. Indeed, the direct 
reverse of this proposition of Chief Justice Marshall is imfer- 
able from a fact noticed by Judge Buller, in his opinion in the 
case of Ewing v. Peters: [8 Term Reporters 686,] when 
stating the reasons which induced Lord Mansfield, in Har- 
rison v. Beckles to depart from the current of authorities. He 
says the notion of Lord Mansfield was not a new one, for on look- 
ing into the precedents for judgment entries, he finds many such. 
Now it is scarcely possible that such precedents should be notic- 
ed as exceptions, proving the law to be as held in Harrison v. 
Beckles, ifin every case where plene administravit was pleaded, 
the jury were forced, by any issue on it, to return a special, instead 
of a general verdict. The omission of any remark by judges or 
commentators, to indicate such as the usual course of practice, is 
strongly persuasive to show, the rule never was so considered 
in the English courts. Besides this, the correlative case of a suit 
against the heir for the bond debt of his ancestor, is precisely 

3 
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the same in principle, as a suit against an administrator who re- 
lies either on the want of assets, or upon the fact of having ad- 
ministered such as came to his hands. In such a suit the heir is 
only liable to the extent of the effects by descent, and yet we ne- 
ver hear that the verdict in such a case must, necessarily, be spe- 
cial, though it may, and ought to be so, if he has not sufficient to 
pay the debt, or is entitled to retain for one of his own of equal 
degree. These reasons and analogies lead us to the conclusion, 
that when the verdict in such a case as this, is general in its terms, 
it must be consideredas finding every matter contained inthe issue, 
to the utmost extent of the allegations upon which issue is taken. 

We have hitherto examined this subject as if the issue was 
formed upon the most usual replication to the plea; and that we 
understand to be a very general assertion that assets equal to, or 
more than sufficient to satisfy the demand sued for, have come to 
the administrator’s hands, which he could, and ought to have ap- 
plied in discharge of it. ‘There are many other matters which 
may be replied to this plea, but the defendant having neglected to 
require a special replication, as under our practice he might have 
done, he must be considered as assenting that the usual and most 
gencral issue should be passed upon by the jury. 

Our opinion then is, that a judgment could be, and was proper- 
ly rendered on this verdict. 

3. We come now to the consideration of the remaining point 
in this case, and it presents the important question, whether the 
statute of non claim attaches as a matter of course to all the de- 
mands not excepted by the proviso, entirely independent of any 
act or omission by the administrator or executor of a decedents 
estate. 

It is urged by the plaintiff's counsel, that the general under- 
standing of the profession in this State, has always been, that the 
bar is conditional only, and does not attach until the administra- 
tor or executor has adveytised, as directed by the same statute. 
And it is supposed this Court has recognised, and to some extent, 
confirmed the opinion of the profession, by assuming a replication 
similar to the one in this case, as a sufficient answer to the plea. 

The opinion of the profession on such a question as this, is cer- 
tainly entitled to great respect, and we would not lightly disturb 
a matter considered as settled; but on the other hand, it is denied 
that such an opinion is by any means general, and perhaps the 
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most that can be claimed, is that it has, hitherto, never been con- 
sidered of sufficient importance in any case to be presented for 
decision in this, as the Court of the last resort. With respect to 
the supposed confirmation of the propriety of such a replication 
by a decision here, we can only say that matters may be, and 
frequently are used in illustration of a question, which on exam- 
ination may not themselves be able to bear the test of judicial 
scrutiny. The point to be determined inthe case ofEvansv. Norris, 
{1 Ala. Rep. N.S. 511,] was as to the party upon whom the 
onus of proof was cast when a non claim was pleaded in bar. 
We held it to be with the plaintiff, as his replication must, if gen- 
eral, assert a presentment within eighteen months; and that in 
such a case it would be impossible for the defendant to prove a 
negative. We then proceed to illustrate that view of the case 
by saying in effect, that the rule would be otherwise, if the plain- 
tiff should reply specially that the administrator did not advertise; 
for, in that state of the pleadings, he would hold the affirmative. 
It is claiming too much to argue that a mere illustration is to be 
considered in the nature of an adjudication. 

With these preliminary observations, we shall proceed to ex- 
amine the statute by which this defence is given. 

It provides that “all claims against the estates of deceased per- 
sons, shall be presented to the executor, &c. within eighteen 
months after the same shall have accrued, or within eighteen 
months after the passing of the act, or within eighteen months 
after letters testamentary, &c. shall have been granted to the ex- 
ecutor, &c. and not after; and all claims not presented within the 
time aforesaid, shall be forever barred from a recovery; provided, 
that the provisions of this act shall not extend to persons under 
age, feme covert, persons insane, or non compos mentis, to debts 
contracted out of this territory, or to claims of heirs or legatees 
claiming as such.” [Dig. 153, § 6.] 

Another section of the same act declares « it shall be the duty 
of executors, &c. within two months after the granting of letters 
testamentary, &c. to publish in some newspaper, printed in this 
Territory, a notice requiring all persons having claims against the 
estate of their testator, &c. to exhibit the same within the time 
limited by law, or the same shall be barred; which notice 
shall state the time of granting such letters, &c. and shall con- 
tinue to be published for six weeks;” [Dig. 180, § 12.] 
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The construction of this statute, with respect to other parties 
than the personal representatives, was incidentally before this 
Court in the case of Borland v. Darrington; [3 Porter, 9; and 
McBroom v. Governor, 6 Porter 32,] in which the opinion was 
expressed that its object was to provide a perfect bar for the 
benefit of creditors or distributees. We entertain the same opin- 
ion now, and as the statute is here directly involved, it is as well 
to state more fully, the reasons which induce this conclusion. 

A distributee, or legatee, before the passage of this act, was 
entitled to nothing until the debts due from the decedant were 
discharged, and as these could not be ascertained with any de- 
gree of security to the personal representative, until the ordinary 
period of limitation had run out, it was unsafe for him to settle the 
legacies or distribute the estate until sufficent time had elapsed 
to constitute a complete bar, if he chose to insist on it. This, 
evidently, was the evil which induced this act; and and as it en- 
abled the personal representative to distribute the estate with 
perfect security; so it likewise confers the right on the distributee 
to insist that his portion shall not be lessened by any admission 
of the personal representative. It is emphatically a statute of re- 
pose, and as any revival of the liability of the personal represen- 
tatives would necessarily impede the settlement of estates, such a 
revival is not permitted to arise out of his admission, nor ought it 
to be let in by any construction, unless clearly within the inten- 
tion of the act. 

The object of the enactment once ascertained, the construction 
is free from difficulty. There is a class of creditors whose debts 
are entirely without the operation of the statute; and there are 
several classes of persons who are entirely unaflected by it; but 
with respect to these, it is highly probable that the plea of a full 
administration, would let in proof by the administrator of a distri- 
bution previous to actual notice of the debt. All other debts 
then due, are completely and effectually barred, unless exhibited 
within the limited time. 

The duty imposed on the executor, &c. to advertise, is as im- 
portant to the debts and debtors excluded from the operation of 
the statute, as it is to those whose claims may be absolutely barred, 
and therefore, nothing can be inferred from the imposition of this 
duty, to induce’ the belief, that the bar of the statute was only to 
apply if the executor performed his duty. In opposition to the 
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idea that this was intended as the condition of the bar; the excep- 
tions mentioned in the proviso, are almost conclusive that none 
other were contemplated. Besides this, if the bar could be pre- 
vented by a culpable omission on the part of the executor, it 
would result to the delay, not to say injury, of the distributees, who 
are, as has been shown, the principal persons to derive any bene- 
fit from the act. We may add also, that in other states, where 
similar statutes exist, they are construed as conferring direct 
_ rights upon the distributees, which cannot be affected by the ad- 
missions of the personal representatives. This is fully shown 
by the cases cited by the counsel for the plaintiff in error. 

It is said, however, that in two of the States where such sta- 
tutes prevail, the construction is to make the bar depend on the 
fact that the prescribed notice is given by the administrator. We 
have examined the statutes of North Carolina and Massachusetts, 
the States referred to, and find them to be conditional in express 
terms, and in both these States the bar does not arise until the 
notice is given. In Tennessee, where the statute is almost iden- 
tical with that in force here, the same conclusion as our own, was 
arrived at in the case of Hooper v. Bryant 3, [Yerg. 1.] 

Our conclusion is, that the demurrer to the replication to the 
plea of non claim should have been sustained; and therefore the 
judgment is reversed, and the cause remanded for further proceed- 
ings. 


WeCCeeereterrrercrer | 


BADGER AND CLAYTON v. THE STATE. 


1, Where a recognizance taken before a justice of the peace, has been signed and 
sealed by the principal and his surety, its validity is not affected by the failure 
to insert the name of the latter in a blank left for that purpose, in the body-of it. 

2. Astatement made by a justice of the peace, preceding a recognizance, which 
shows the manner of its execution and who are the recognizors, is equivalent to 
a formal certification of those facts made at the foot of it. 

3. A judgment nisi, on a recognizance reciting the charge to be the exhibition of 

@ circus without first obtaining a license according to law, cannot be supported— 
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The statute making it indictable to exhibit a circus for hire, pay, or emolument, 
without a license. 

4. A judgment may be rendered for the penalty of a recognizance, though this ex- 
ceeds the ‘amount of the forfeiture which the law imposes, upon a conviction of 
the offence with which the principal recognizor is charged. 

5. The 25th section of the 8th chapter of the act ‘ Regulating punishments under 
the Penitentiary system,” makes the return of “ Not found” to an original and 
alias scire facias, equivalent to personal service. 


Wrair of Error to the Circuit Court of Jefferson. 


The plaintiff in error, Clayton, was indicted for exhibiting « for 
hire, a circus, without obtaining a license from the clerk of the 
County Court” of Jefferson, and failing to appear, a judgment nisi 
was rendered against him and Badger, his co-plaintiff, who had 
previously entered into a recognizance with him as a surety; con- 
ditioned that he would appear at the Circuit Court, &c. On this 
judgment an original and alias scire facias were issued; and the 
first returned “ executed” as to Badger, and both «not found” as 
to Clayton. And thereupon the following entry was made :— 
“Came Maithew W. Lindsay, Esq., Attorney General, who’'pro- 
secutes for the State of Alabama, and the detendant, Jonathan B. 
Badger, on whom alone process has been served, having failed 
to show cause why the judgment xis?, heretofore rendered, should 
not be made final : 

«It is therefore considered by the Court, that said judgment be 
made final, and that the State of Alabama recover the costs in this 
behalf expended,” &c. 


Baytor, for the plaintiffs in error, made the following points : 

1. That the recognizance on which the judgment is founded, 
is void in law. 

2. The judgment does not follow the recognizance. 

3. The judgment is rendered for a sum greater than the penal- 
ty prescribed by law. [Lloyd, et al. v. The State, Minor’s Rep. 
34; the act of 1837, «The better to regulate the taxing of ped- 
lars and shows.” 

4. A judgment could not have been rendered against Clayton; 
because he was not served with process. [Hayter v. The State, 
6 Por. Rep. 156; Whitted v. The Governor, 7 Por. Rep. 335.] 

Tue Arrorney Generat for the State. 














JANUARY TERM, 1843. 





Badger and Clayton v. The State. 





COLLIER, C. J.—1. It appears from the record that an affi- 
davit was made before a justice of the peace of Jefferson, that 
Clayton had exhibited a cirens for pay, without first obtaining a 
license from the clerk of the County Court; thereupon a warrant 
was issued for his arrest, &c. Then follows a recognizance in 
usual form, save only that the name ofthe surety is not inserted 
in its body, and it is not attested by the justice, but is preceded with 
the following statement: « And on the thirtieth day of November, 
in the year of our Lord one thousand eight hundred and forty, the 
said John C layton, together with Jonathan B. Badger his securi- 
ty, entered into a recognizance before the said Simpson Robinson, 
esquire, a justice of the peace for the county and state aforesaid, 
in the words and figures following, to-wit.” 

We do not regard the case of Lloyd and others v. The State, 
as an authority adverse to the sufficiency of the recognizance. 
The objection there was, that the bond of the plaintiffs in error, 
was not authenticated, so as to inform the eourt, that it was taken 
as a recognizance, before uny officer authorized by the law for 
that purpose. 

In Howie & Morrison vy. The State, [1 Ala. Rep. N. 8. 113,] 
it was held that a recognizance was properly certified, which 
commenced thus—* Be it remembered, that on, &c,, came, &c., 
before me, &c., a justice of the peace in and for the county, &c., 
who acknowledged themselves, &c.,” and at the foot was approv- 
ed by the justice. 

The certificate of the justice affirms, that the recognizance in 
the present case had been entered into by the principal and sure- 
ty, before him. This we regard a substantial compliance with 
what was adjudged necessary and sufficient in the cases cited. 
The object of the recognizance must have been to effect what its 
terms indicate, and being signed and sealed both by the princi- 
pal and surety, cannot be held to be invalid as to the latter, be- 
cause his name was not inserted in the blank left for that purpose 
in its body. It sufficiently appears from the manner of the execue 
tion, and the statement of the justice who are the recognizors ; 
and a formal attestation at the foot would not have imparted any 
additional validity, or authenticity to the recognizance. 

The condition of the recognizance required that Clayton should 
appear at, &c. “to answer a charge of the State of Alabama, 
exhibited against him for exhibiting a circus for pay, without first 
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obtaining a licence from the clerk of the county court, &c.” The 
judgment nisi recites, that Clayton « being solemnly called to 
come into Court, as he was this day bound to do by his recogni. 
zance, to answer a charge of the State of Alabama exhibited 
against him for exhibiting a circus without first obtaining a licence 
according to law, came not, but made default ;” that Badger be- 
ing called to bring into Court the body of his principal, as he was 
bound to do by his recognizance, failed, &c. Then follows a 
judgment against both of the recognizors, for the sum of four hun- 
dred dollars, the penalty of the recognizance. 

This proceeding was instituted under the third section of the 
act of 1837, « The better to regulate the taxing of pedlars and 
shows.” That section requires, that every person who shall ex- 
hibit any circus, &c., for hire or emolument, shall first obtain from 
the clerk of the County Court of the county where the exhibition 
shall take place, a licence authorizing the same: and further, 
“every person who shall exhibit as aforesaid, without first ob- 
taining such licence, shall forfeit and pay the sum of two hundred 
dollars, to be recovered by indictment in the Circuit Court of the 
proper county, for the use of the proper county, &c.” 

The offence denounced by the statute, though not literally, is 
yet described with sufficient accuracy in the condition of the re- 
cognizance ; but the judgment does not show that the principal 
recognizor was called, or his surety required to bring him to an- 
swer for any offence known to the law. It does not state the 
charge to be the exhibition of @ circus, for hire, pay, or emolu- 
ment, but a circus, without first obtaining a licence according to 
law. Now it may be strictly true, that a circus was exhibited, 
and no penalty incurred ; for to make such an act punishable, it 
is necessary that the person who did or caused it to be done, 
should have received hire, &c. 

In Howie & Morrison v. The State—Supra—it was held not 
to be necessary to recite the entire recognizance in the judgment 
nisi, but it should be stated, that the accused was required to 
answer the charge which his recognizors had stipulated he should 
answer ; this is necessary to show a breach of the recognizance, 
without which it would not be forfeited. Ifthe accused is requir- 
ed to answer a charge variant from that described in the condi- 
tion of the recognizance, this will not show a breach; and a for- 
feiture in such a cascis not provided for,and a judgment nisi cannot 
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be supported. It is essential therefore to ascertain if the record 
shows, that the accused was required to answer the charge spe- 
cified in the recognizance. 

Further— If a suit was instituted on a bond with a like condi- 
tion, and the breach was alleged in the same manner as in this 
judgment nisi, the declaration would be bad on demurrer; as 
much certainty is required in the judgment zisi, as is requisite in 
showing a breach of a contract in an action of debt ; and as this 
is not shown in the present case, the judgment is erroneous.” 

This decision scems to us to be conclusive of the case at bar, 
and shows the necessity of a substantial conformity of the judg- 
ment to the recognizance. And it may be added, that the judg- 
ment is not only defective for a mis-recital of the charge against 
the principal recognizor, but as the scire facias can only i. sus- 
tained by a valid judgment, it is defective in not stating any legal 
charge. 

In respect to the third and fourt 


oo 





h points, made by the counsel 


for the plaintiffs in error, it may be remarked that they are not 
well founded. The judgment is rendered for the amount of the 
recognizance, and nething more, and that is only double the 


amount of the forfeiture which the statute imposes for the offence. 
There is no complaint that the penny is excessive, and if there 


¢ i 
how it could be redressed on error. 


was, We cannot conceive 
It is enacted by the twenty-fifth section of the eighth chapter of 
the act « Regulating punishments under the Penite ntiary Sys- 
tem,” « Where an original and alias writ of scire facias issued 
upon a judgment wisi, rendered at the instance of the state, upon 
a forfeited recognizance, shall be returned ‘not found,’ such re- 
turn shall be equivaler it to the | rsonal service of the process, and 
authorise the Court in which ihe judgment 27si was rendered, to 
make the same absolute: Provided, that sueh writs shall have 
been returned by the proper officer of the couuty, in which the 
forfeited recognizance shall have been entercd into or acknow- 
ledged.” This enactment is of a recent date, and abrogates the 
decisioyjn Hayter v. The Sti ite, Which was cited for the plain- 
tiffs, and shows that it :s not indi spensable to the regularity of the 
proceeding, that process should be personally served on the parties. 
The result is, that for the insufficiency of the judgment nisi, 
the confirmatory judgment cannot be sustained: it is conse- 
quently reversgg, and the cause remanded. 
! 
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SMITH, et als. v. THE BRANCH BANK AT MOBILE. 


1. The result of all the cases in this Court, upon summary judgments rendered on 
motion is, that when the judgment is by default, it must appear by the judg- 
ment of the Court, that the defendant had the notice which the law requires, 
and that the facts were proved, which gives the Court jurisdiction and shows 
the liability of the defendant for the debt or penalty. If the defendant appear, 
it will be evidence of notice, and if an issue is made up and submitted to a jury, 
it is then like any other cause commenced in the ordinary mode, except that it 
must appear upon the record, that the Court had jurisdiction to entertain the 
motion. 

2. When the record shows that the jury passed upon an “ issue joined,” if it does 
not appear from the record what the issue was, this Court will intend that it was 
an issue formed upon the proper plea. 

3. The Bank may maintain an action in its own name, on a note payable to A, 

\ Armstrong, cashier, upon an averment that it was made to the corporation by 
that name. 

4. When the caption of the record showed that the court was held on the 2d Mon- 
day of February 1841, a memorandum at the head of the judgment entry of 
“ March 17th 1840,” will be considered a clerical misprision and amended by 
other parts of the record. 


Error to the Circuit Court of Mobile. 


This was a summary proceeding, by motion of the defendant 
against the plaintiffs in error—the following is the judgment entry: 


Branch Bank, 17th March, 1840, 
vs. This day came the parties by their at- 
Daniel Smith, tornies. The motion for judgment was 


Calvin S. Powe, made in the cause on the second Monday 
A. K. Smith. of the term. The plaintiff producing a 


note, dated the 25th of May 1838, payable nine months after date, 
to the said bank, by the name of Andrew Armstrong, caghier, or 
bearer, for the sum of one thousand dollars (of which one hun- 
dred has been paid,) negotiable and payable at the Branch of the 
Bank of the State of Alabama at Mobile, and produced the certi- 
ficate of John B. Norris, President of said Bank, that the same is 
really and bona fide the property of the said Banlyand was when 

















JANUARY TERM, 1843. 


Smith, et als. v. The Branch Bank at Mobile. 











the same was protested. The facts before stated being shewn, 
this motion was continued until this day, and thereupon came 
the defendants and pleaded to this motion; and the plaintiff hav- 
ing filed a replication to the second and third pleas of the said 
defendants, the defendants demurred thereto, and the demurrer 
being argued and considered, it is considered by the Court the 
second and third pleas are insufficient in law, and that the plain- 
tiff is not bound to answer the same; and thereupon, came a ju- 
ry, to wit, &c. who being sworn, well and truly to try the issue 
joined, upon their oaths do say, we the jury, do find for the plain- 
tiff, and assess the damages at one thousand and forty-nine dol- 
lars eighty cents. It is. therefore considered by the Court, that 
the plaintiff recover against the defendants the said sum, &c. 

The assignments of error are, 

Ist. The service of notice is not sufficient. 

2d. It no where appears that any note was produced, made 
by the plaintiffs in error, or either of them. 

3d. It does not appear that Andrew: Armstrong endorsed the 
note to the plaintiff. 

4th. It was error to assume, as the plaintiff does in the motion, 
that the note was made to the plaintiff by the name of Andrew 
Armstrong, and required his endorsement to sustain this sum- 
mary remedy. 

5th. The record is uncertain and does not shew certainly when 
judgment was rendered, but appears to have been rendered the 
17th March 1840, and not in the year 1841. 

6th. It does not appear that any of the defendants, or which of 
them, joined issue; nor what it was that was found by the jury— 
nor that such issue authorized a judgment in this summary pro- 
ceeding. 

7th. The Court erred in strking out the pleas, and in sustain- 
ing the demurrer to the second and third pleas. 

8th. The judgment is uncertain’and insufficient, and does not 
shew who was the plaintiff, or who the defendant, with certainty. 


Stewart, for plaintiff in error. 
CampsELL, contra. 


ORMOND, J.—It appears from the objections taken to judg- 
ments of this character, that our decisions on this class of cases, 
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are but imperfectly understood, it may therefore, not be impro- 
per that we should again State the result of the cases to be found 
in our books. 

When the judgment rendered on motion is by default, it must 
appear by the judgment of the Court, that the defendant had the 
notice which the law requires, and that the facts were proved 
which gives the Court jurisdiction of the ease, and shows the lia- 
bility of the defendant for the debt, or penalty, sought to be en- 
forced. If the defendant appear, it will be evidence of notice; 
and if an issue is made up between the parties and submitted to 
a jury, itis then like any other cause commenced in the ordinary 
mode, except that it must appear upon the record that the Court 
had jurisdiction to entertain the motion. 

In this case, there was an issue made up between the parties 
and submitted to a jary; and it also appears from the judgment 
entry that the Court had jurisdiction. This disposes-of all the 
assignments of error which question the sufficiency of the notice, 
and the liability of the defendants for the debt, the former being 
cured, if defective, by the appearance, and the latter ascertained 
by the verdict of the jury. 

It is true, that it does not appear what the issue was which was 
tried by the jury, but it doesappear that the «jury upon the issue join- 
ed, found for the plaintiffand assessed the damage at one thousand 
forty-nine dollars eighty cents.” It is then clear that the issue 
was one which tested the liability of the defendants for the debt, 
and according to the decision of this Court, in Lucas v. Hitch- 
cock, [2 Ala. Rep. 287,] we must intend that it was an issue form- 
ed upon the proper plea. ‘The tendency of our decisions for 
some years, has been to presume that those acts have been done 
which although they do not appear upon the record, are suppos- 
ed to exist, by what does appear, or else were waived by the 
parties at the trial; any other supposition indeed falsifies the re- 
cord. 

It is also supposed that the recovery is wrong, because the note 
on which it was had, was payable to Andrew Armstrong, cashier, 
and does not appear to have been assigned to the Bank by him. 
In the case of McWalker v. The Branch Bank at Mobile, [3 Ala. 
153,] we held, that the Bank could recover on such a note, by 
averring that it was made to the corporation by the name and 
description of Andrew Armstrong, cashier. Such is the aver- 
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ment in this case, and its truth is afiirmed by the verdict of the jury. 

Whether the Court erred or not, in striking out the pleas and 
sustaining the demurrer of the plaintiff, as stated in the record, 
we have no means of determining, as the pleas are not found in 
the record. If it had been intended to revise the judgment of 
the Court in this matter, the facts should have been presented by 
bill of exceptions, or in some mode spread upon the record.’ 

The remaining question is, whether the judgment is void, as 
alleged, for uncertainty. It is supposed to be uncertain, because 
the parties are not named in the judgment. They are recited 
by name at the head of the judg 
tal the terms « plaintiff” and « dei 


+ 


rment entry, and to that reci- 
{endants” in the judgment of the 
Court must be referred. 'The time when the judgment was ren- 
dered is shown by the caption of the record, by which it appears 
that the Court was held at a term commencing on the second 
Monday of February 1841. The memorandum at the head of 
the judgment entry, in the words and figures, March 17, 1840, 
is doubtless a clerical misprision, and by the operation of the sta- 
tute of jeo fails, is amended by the other parts of the record show- 
ing the true date. 

It results from this examination, that there is no error in the 
judgment of the Court, and it is therefore affirmed. 


WRIGHT, anv orners, v. BURT. 


1. When a debt is contracted in one beat, and afterwards a note is given for it in 
another, the acceptance of the note does not exempt the maker from being sued 
in the beat where the debt was contracted. 

2. When a cause is at issue and before the jury for trial, it is erroneous for the 
Court to overrule a plea properly pleaded, but not sustained by the evidence. The 
proper course is to instruct the jury with respect to the law, and leave them to 
apply it to the facts which they shall ascertain. 


Warir of Error to the Circuit Court of DeKalb county. 


Two suits upon promissory notes made by the defendants 
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Wright and Clayton, and another person, were commenced in a 
justices court. ' 

The defendants removed the judgment rendered there against 
them into the County Court, by certiorari. The suits were there 
consolidated, and the defendants pleaded to the jurisdiction of the 
Court, that they had been sued in a different beat from that in 
which they resided, and not in the one where the debt was con- 
tracted. This plea is not drawn out in form, and it is stated up- 
on the record to be pleaded in short, by consent of the parties.— 
The plaintiff demurred to this plea, but the Court sustained it. 
An issue was then formed to the jury, which resulted in a verdict 
for the plaintiff, who had judgment. 

A bill of exceptions was sealed, at the instance of the defend- 
ants, by which it is shown that they proved the notes were exe- 
cuted in the beat where they resided, which was not the beat in 
which they were sued. The plaintiff then oflered evidence show- 
ing that the debt for which the notes were given, was contracted 
in the same beat in which the suits were commenced. This evi- 
dence was objected to by the defendants, but admitted by the 
Court; which thereupon “determined that the debt was made 
in the beat where the suits were brought, and by the delivery of 
the property for which the notes were given,” overruled the de- 
fendants’ plea, and required them to plead over. 

The defendants excepted as well to the overruling of the plea, 
as to the admission of the evidence objected to. 

The cause was taken to the Circuit Court, where errors were 
assigned upon the bill of exceptions, and the judgment was af- 
firmed against the defendants and their sureties on the error bond. 
This judgment is now assigned as error, and the same questions 
are raised as were in the Circuit Court. 





Rice, for the plaintiffs in error. 
Stone, contra. 


GOLDTHWAITE, J.—1. When a demand is cognizable by 
a justice of the peace,the statute requires the defendant to be sued 
either in the beat where he resides, or in the one where the debt 
was contracted. [Digest, 293, § 8.] 

We think by this act the plaintiffis allowed the privilege of sue- 
ing his debtor in the beat where the debt was created. The 

















JANUARY TERM, 1843. 31 











Densler, ex’r, &c. v. Edwards, use, &c. 





note is only the evidence of the debt, and may havebeen given at a 
different place from that where the contract was made and per- 
fected by the delivery of the thing sold. In our opinion there 
is no error in the decision of this point. 

2. With respect to the overruling of the plea, we think it very 
possible there is some mistake ; but we must be governed by the 
bill of exceptions. That states, that the Court, after the evidence 
was given, overruled the plea, and required the defendants to 
plead over; this was erroneous, because the defendants thereby 
were precluded from contesting the question of fact before the 
jury. The plea having been received without being put in form, 
must be considered as presenting all the allegations necessary to 
bring the defence within the statute ; and therefore could not be 
overruled by the Court. The proper course would have been to 
instruct the jury, if the evidence for the plaintiff was believed, 
they ought to find for him, as the plea under that evidence was not 
sustained. 

The judgment of both Courts must be reversed, and the cause 
remanded. 


DENSLER, ex’r, «c. v. EDWARDS, vse, «c. 


1. It is not sufficient to establish the interest of a witness, to show that he had told 
a third person, that one half of the debt for the recovery of which the action 
was brought, was coming to him (witness) and under his control; such proof 
does not exclude the inference that his right to receive the money and control 
the suit, was not as an attorney or agent. 

2. Where one takes possession of goods left by a deceased person, under a claim 
which is colorable and fair, he is not liable as an executor de son tort. 

3. A person who is in possession of goods, after the donor or grantor’s death, under 
a fraudulent deed of gift or other conveyance, in respect to such goods, he is 
chargeable as an executor de son tort. 

4. Where a person takes possession of the property of a decedent in one State, un- 

der circumstances which would there render him liable as an executor de son 
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tort, and removes it, or sells it, and removes without accounting for the money, 
he may be sucd in that character wherever he is found, even in another juris- 
diction. : 


Wrrr of Error to the Circuit Court of Macon. 


The defendant in error declared against the plaintiff, in assump- 
sit,on a promissory note made by his testator and two other per- 
sons, on the fourth of February, 1837, for the payment of one 
thousand dollars, on or before the twenty-fifth of December, 1838. 
The cause was tricd on an issue to the plea of ne unques execu- 
tor. On the trial the defendant below excepted to the ruling of 
the presiding judge. The bill of exceptions states, that the plain- 
tiff offered to read to the jury, the testimony of one Hansell, to 
prove that the defendant, after the death of Henry Densler, 
whose executor he was charged to be, intermeddled with the 
goods of the deceased ; whereupon the defendant introduced the 
deposition of one Robert Densler, who testified that Hansell «told 
him, that one-half of the debt sued for was coming to him and un- 
der his control;” and then moved to exclude Hanse!l’s deposition 
from the jury, on the ground of interest. But as it appeared that 
defendant had cross-examined the witness, and asked him whether 
he was interested in the event of the suit, and in answer to such 
question he denied that he had any interest; the objection to the 
deposition was overruled, and the same was read to the jury. 

The plaintiff then adduced two witnesses, who testified that 
Henry Densler, the deceased, died in Baldwin county, in the 
State of Georgia, in the latter part of 1838, or begining of 1839 ; 
that before and at the time of his death, he was in possession of 
property of the value of forty-five hundred dollars ; which, after 
that event, was sold by the defendant, in Georgia. 

The defendant offered in evidence two bills of sale for the pro- 
perty sold by him, made by the deceased, and dated the 29th of 
January, 1838; which bills of sale professed to convey the pro- 
perty to the defendant, in consideration of forty-five hundred dol- 
lars paid by him. He also introduced several! witnesses, who 
stated that at the time of the sale by the deceased, he (defendant) 
took possession of the property, and retained it until he sold it. 

The plaintiff then offered evidence tending to prove, that the 
conveyance by the deceased to the defendant, was made to de- 
fraud the creditors of the former. 
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There was no proof that any part of the estate of the deceased, 
had been removed from Georgia to this State, by the defendant, 
or that tHe latter had intermeddled with the property in this State. 

On this state of facts,the defendant moved the Court to charge 
the jury,— 

1. That if they believed from the evidence the defendant took 
possession ofthe goods sold by him, on a claim of property, al- 
though it should afterwards appear that he had no right to them, 
such interference did not make him liable as an executor de son 
tort. 

2. If the defendant took the goods under a bill of sale from the 
deceased, although that bill ofsale may have been fraudulent, yet 
the taking did not make the defendant liable as an executor de 
son tort. 

3. If the property was taken by the defendant in the State of 
Georgia, and there disposed of, he cannot be charged here, be- 
cause of such intermeddling with the property of the deceased in 
Georgia. 

Which several charges the Court refused to give ; but instruct- 
ed the jury, that if defendant took possession of the goods of the 
deceased under fraudulent conveyances, he was liable as execu- 
tor de son tort. 


Betser, for the plaintiff in error. The deposition of Hansell 
should have been excluded: his interest was sufficiently shown. 
{1 Phil. Ev. 131-2; 1 Dallas’ Rep. 272-5 ; 5 Conn. Rep. 258- 
261; 3 Porter’s Rep. 279.] 

The possession, by the defendant below, of the goods of the 
deceased, although the bill of sale under which he claimed, was 
fraudulent, did not make him an executor de son tort. [1 Root’s 
Rep. 104; 1 Dev. Rep. 139; see 1 Ala. Rep. N. S. 237-278; 
1 Esp. Rep. 335; 1 Tenn. Rep. 300 ; 2 Starkie on Ev. 583.] 

The defendant is not chargeable as an executor de son tort, 
upon proof of intermedling in Georgia, but it should be shown 
that the goods of the deceased were removed to this State.— 
{Story’s Conf. of Laws, 421, 2ded.] The case in 7 Cowen’s R, 
64, on this point, cannot be sustained. The casein 7 Johns. Rep. 
161, lays down a more reasonable rule. 


Peck, for the defendant in error. Ifa person makeja gift or 
5 
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fraudulent sale of his goods, to the prejudice of creditors, and die, 
the donee or vendee by disposing of them thereafter, becomes lia- 
ble as an executor de son tort. [1 Was. Ex’r, 139, an note,]|— 
So a person may become an executor de son tort, by buying at 
sheriff’s sale goods of an intestate, sold under an execution issued 
gn a judgment confessed in his favor, by intestate, to defraud cre- 
ditors. [7 Johns. Rep. 161.] 

R The only claim which the defendant below pretended to have, 
was under the fraudulent bills of sale, and ifthe first charge pray- 
ed does not refer to these, then it was abstract, and was properly 
refused. If he claimed under the bills of sale, the question of the 
intention with which they were made and received, was properly 
referred to the jury. 

Ifa person intermeddle with the goods of a deceased person, 
gell them in one State and have the money in another, he may be 
gued as an executor de son tort. [7 Cow. Rep. 64-7.] _ If the 

fendant below, sold the goods in Georgia, and removed to this 

tate, the legal presumption is, that he had the proceeds of the sale 
with him in this State ; and he is accountable for them in the form 
of action which has been adopted. 

The testimony offered to show the admissibility of Hansell’s 
deposition, is so vague, that it does not establish such a certain 
legal interest as renders a witness incompetent. 


COLLIER, C. J.—1. The first question which presents it- 
self is, was the testimony of plaintiff’s witness, Hansell, properly 
admitted ? The admissibility of his evidence depends primarily 
upon the fact, whether he had such an interest in the event of this 
cause as rendered him an incompetent witness. It may be re- 
garded as a settled rule, that competency is always presumed un- 
til the contrary is shown. [Hall v. Gittings, 2 Har. & Johns. R. 
112; Stoddard vy. Manning, 2 Har. & G. Rep. 147; Callis v. 
Tolson’s ex’rs, 6 G. & Johns. Rep. 80; Saxton v. Boyce, 1 Bail. 
Rep. 66; Smith v. White, 5 Dana’s Rep. 382; Howell v. De- 
lancy, 4 Cow. Rep. 427.] And the burthen of establishing that 
a witness is incompetent, lies on the party who makes the objec- 
tion. [Marsden v. Stansfield, 7 B. & C. Rep. 815; Watts v. Gar- 
ett, 3G. & Johns. Rep. 355.] The evidence, of Hansell’s inter- 
est, in the event of the suit, is not his own admission, made under 
oath, but the testimony of a third person, who declares that the 
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witness told him, that one-half of the debt for the recovery of 
which the action was brought, « was coming to him (witness) 
and under his control.” These words are of very indefinite im- 
port, leaving it to be conjectured in what character the money 
was coming to him, and for whose benefit he controlled the suit. 
So far as information is imparted by the bill of exceptions, it is 
quite as fair to infer, that the witness was acting as an attorney or 
agent for another, as, that the interest of which he spoke, was per- 
sonal. To presume the latter,would be to incline most favorably 
to his incompetency, which we have seen is inhihited by an es- 
tablished rule of law. In the manner in which the evidence of 
interest is stated upon the record, we think it proves nothing to 
warrant the exclusion of the deposition. True, the Circuit Court 
did not place the refusal to reject the evidence, upon the ground 
that there was not sufficient proof of interest in the witness; but 
held it inadmissible to adduce evidence to the point, after the wit- 
ness had disavowed any interest in the suit, upon being cross-ex- 
amined by the defendant. Whether the reason given for the 
opinion of the Court, is correct, we need not inquire ; the conclu- 
sion upon the question submitted, was in conformity to law, and 
the reasoning by which it was attained has worked no prejudice. 

2. It is not pretended, that the defendant was the rightful exe- 
cutor of the deceased debtor of the plaintiff’s, but it is contended 
that he so interfered with the personal property of the deceased, 
as to make himself liable as an executor de non tort. It is laid = 
down generally, that the taking of goods of an intestate, or any 
intermeddling therewith by a stranger, will, as respects creditors, 
make him executor de son tort,and chargeable at least so far as 
assets have come to his hands. It is not however, every act of 
intermeddling, which will charge a man as an executor in 
iF his own wrong; if the interference is merely conservative, no such 
4 consequence will result from it. [1 Wms. on Exs. 139, 140; 
4 1 Lomax on Exr. & Admr.77.] So it is said, if person sets up 
in himself a colorable title to the goods of the deceased, as where 
he claims a lien upon them, though he may not be able to make 
l) out his title completely, he will not be deemed an executor de son 
q tort. [1 Lomax on Exr. & Admr 77:] and in Ferrings v. Jarratt, 
{1 Esp. Ca. 335,] the Court say that one who takes possession 
H under a fair claim of right does not acquire that character. 
The first charge prayed by the defendant, supposes that a 
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mere claim- by him to the property which he sold, however 
groundless or unfair would relieve him from a suit as an executor 
in his own wrong, by a creditor of the deceased. Such it is true 
are not the terms employed, but it is their meaning when legally 
interpreted. This charge was very properly denied. The law, 
as we have stated it, is quite as favorable for the defendant as we 
find it laid down in any of the books; and it requires that the 
claim under which possession is taken of the goods left by a 
deceased person, shall be at least colorable, and fair. By this 
we are to understand that there is some pretence for its assertion, 
and that the party setting it up, was influenced in his acts by fair 
and honest intentions. 

3. It has been repeatedly holden, that where one is in posses- 
sion of goods after donor or grantor’s death, under a fraudulent 
deed of gift, or other conveyance made to him, he is chargeable 
in respect to such goods as an executor de son tort. Thus, 
where the inestate had confessed a fraudulent judgment to defeat 
his creditors, and his goods were bought by the judgment credi- 
tor under a sale on the execution, it was considered as clear, that 
a creditor might maintain an action against such fraudulent vendee 
as an executor in his own wrong; although the administrator could 
not impeach the judgment: [Osborne v. Moss, 7 Johns. Reps. 
161; Rattoon, et al. v. Overacker, 8 ib. 97,] see also Dorsey v. 
Smithson, 6 H. & Johns. Rep. 61; Edwards v. Harbin, 2 T. 
Rep. 587.] So also where the deceased in his life time, in fraud 
of his creditors, had made a donation of his effects to his child- 
ren, it was held that a creditor who had recovered a judgment 
against his administrator, might file his bill in chancery against 
the donees and against the administrator de bonis non of the de- 
ceased, the administrator being dead. For in the case of frau- 
dulent conveyances, the donee in possession, is an executor de 
son tort, although there be a rightful executor or administrator. 
The reason of which is, that the donee cannot be made responsi- 
ble for the property, to the rightful representative, the gift being 
valid as against the parties, and as against persons not creditors. 
If the donee were not liable as an executor in his own wrong, 
the property could not be subjected to the payment of the intes- 
tate’s debts; for the gift, though fraudulent, could not be set aside 
by the donor or his representative; [1 Lomax Exr. & Admr. 79, 
and cases cited in note; Chamberlayne v. Temple, 3 Rand. Rep. 
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384.] These authorities are decisive to show, that the second 
charge prayed should not have been given, and rest upon reason- 
ing too strong to be impaired by the only opposing adjudication 
to which we have been cited, viz: King v. Lyman, 1 Root’s Rep. 
104. The sole ground there, upon which the Court determined 
that one holding goods under a fraudulent bill of sale was not 
liable as an executor de son tort was, that the conveyance, though 
fraudulent as against creditors, was valid as between the parties. 
The insufficiency of the foundation which sustains the case, is too 
well shown by Chamberlayne v. Temple, to require further no- 
tice. Movrill, adm. v. Movrill’s exr. [13 Maine Rep. 415,] is en- 
tirely unlike the case before us. There, it appeared that a father 
made a voluntary conveyance of real and personal property to 
his son, and the son during the life time of the father, sold and dis- 
posed of all the personal property so conveyed to him: the Court 
held, that as it did not appear the defendant had interfered with 
any property which belonged to the intestate at the time of his 
death, he could not be charged as an executor in his own wrong. 

4. It may perhaps be regarded as settled, that letters testamen- 
tary, or of administration, have no efficacy extra territorium: and 
that consequently an executor or administrator in virtue of a for- 
eign probate or administration, has no capacity in other countries 
to sue or be sued; [Lomax’ Ex. & Admr. 119-241; Story’s Conf. 
of L. 421, and cases cited in Note.] But the liability of an exe- 
cutor de son tort, to be sued in whatever country he may found, 
without reference to the jurisdiction in which the intermedling 
with the goods of the deceased first took place, is a very different 
question. Mr. Justice Story says, if an executor or administra- 
tor go into a foreign country, and without there administering, 
collect effects and debts of his testator or intestate, found or due 
there, it would seem upon general principles he would be liable 
as an executor de son tort. [Story’s Conf. of L. 424.] If he 
would be thus chargeable, though he had administered abroad, 
he could not occupy a more favorable position if it were shown 
that he had not been authorised by a foreign tribunal to take 
possession of the estate of the deceased. In Campbell v. Ton- 
sey, [7 Cow, Rep. 64,] the Supreme Court of New York, went so 
far as to hold, that although an executor or administrator appoint- 
ed in a neighboring State cannot be sued as such in New York, 
yet if he collect the effects of his testator and bring them there, 
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he may be aie as anexecutor in his own wrong. Whether this 
° case lays down the law too stringently, we will not stop to inquire; 
for whether it be defensible or not, we think it clear upon princi- 
ple, that a person who takes the property of a decedent in one 
State, and there sells it without legal authority, and removes to 
another, without having disbursed the proceeds in payment of 
debts, or otherwise legally accounted for them, is chargeable as 
an executor de son tort. He must, under such circumstances, be 





De regarded as carrying the money with him wherever he goes; and 
as the title has never vested in him, he is Ifable to the creditors of 
a the intestate, or the rightful representative for the amount wherev- 


er he may be. 
This view of the case is decisive of the questions raised upon 
the record, and our conclusion is, the judgment must be affirmed. 


RASCO & BRANTLEY vy. WILLIS 


1. In the hiring of slaves there is an implied stipulation that the slave is to be em- 
ployed in some honest pursuit, and if the hirer should incite or compel the slave 
to steal, or become the receiver of stolen goods, the owner would have the right to 
rescind the contract, and resume the possession of his slave. 

2. In sucha case the hirer would be responsible only for the actual value of the ser- 
vices rendered by the slave, estimated by the contract previously made. __ 

3. Evidence that the defendants kept a small ¢rog-shop, about which negroes re- 
sorted, with other circumstances conducing to show that an uhlawful traffic was 
carried on by them with slaves, by receiving from them stolen goods, is not pro- 
per to goto the jury, to prove that the defendants, and other persons with their 
permission, incited the slave of the plaintiff to steal, or employed him as an in. 
strument in their unlawful traffic, without further proof, in some way connect. 
ing the slave of the plaintiff with these unlawful acts. 


Error to the Circuit Court of Dallas. 


This was an action commenced before a justice of the peace, 
on anote of the plaintiffs in error, under fifty dollars ; and judg- 























JANUARY TERM, 1848. 


Basco & Brantley v. Willis. 











ment being rendered in favor of the defendant in error, an appeal 
was prosecuted to the Circuit Court. 

Upon the trial of the cause in the Circuit Court, it appeared in 
evidence that the note sued on, with several others, was given by 
the plaintiff in error, Brantley, for the hire of a negro man slave, 
for one year from the first of January, 1841 to the first of Janua- 
ry, 1842. That the slave went into the possession of Brantley at 
the time of hiring and continued in his possession until the 18th of 
November, 1841, when the plaintiff with five or six other persons, 
came to the house of Brantley, and took the slave from him with- 
out his consent. The plaintiff proved that he had entered a cre- 
dit on one of the notes for twenty dollars, for the unexpired term 
of the hiring, but it was without the knowledge or consent of 
Brantley. 

The plaintiff then offered to prove, as a justification for taking 
away the negro, that Brantley was employing him to steal pro- 
perty, or that his father and brother were doing so, with his con- 
sent; to which the defendant objected ; but the Court permitted 
the proof to be made. 

The plaintiff then proved what business the defendant and the 
other Brantleys carried on together, and that it was a poorly fur- 
nished grog shop, about which negroes resorted, with other cir- 
cumstances, conducing to show that an unlawfultraffic with slaves 
was carried on; and other circumstances tending to show that the 
Brantleys were in the habit of receiving stolen goods from ne- 
groes, knowing them to be stolen, and that these circumstances 
had been detailed to the plaintiff with advice to take the negro 
away. This testimony was objected to by the defendant; but 
the Court permitted it to go to the jury. 

The Court then charged, that if the defendant, or others with 
his consent, employed the slave to steal goods, or in receiving or 
bringing stolen goods to them, it furnished a sufficient legal ex- 
cuse to the plaintiff'to terminate the contract, and take the slave, 
and recover in this action for the time the defendant had the slave 
in his possession. To all which the defendant excepted, and now 
assigns for error the matters of law arising out of the bill of ex- 
ceptions. 


Evans, for plaintiff in error—Contended that the contract was 
entire, and that the contract of hiring was a sale of the services of 
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the slave for one year, and as the slave was taken away before the 
expiration of the year, without the defendant’s consent, there could 
be norecovery. [3 Ala. Rep. 440.] That the plaintiff was suf- 
ficiently protected from any injury to his slave, by the criminal law. 


Epwarps, contra—Insisted that the contract contained implied 
stipulations, as well as express. That employing the negro to 
steal, was not only impairing his morals, and thereby his value to 
his owner, but was also putting his life in peril. That this wasa 
violation of his contract, and put an end to it, and the master had 
then a right to resume possession of the slave. 

He also maintained, that as there was a written promise to pay 
the consideration, that the covenants between the parties were in- 
dependent, and that the plaintiff might recover the whole hire, and 
leave the defendant to his cross action. He cited 9th Porter, 74. 


ORMOND, J.—The counsel for the plaintiff in error contends, 
that as the contract for the hire of the slave was entire, and was 
put an end to by the defendant in error without his consent, there 
can be no recovery even for the services rendered by the slave. 

The general rule is certainly as stated, but it is equally as clear, 
that in all contracts of this description, there are certain implied 
stipulations, the violation of which will authorize a rescision of the 
contract. When aslave is hired, it must be implied that he is to 
be employed in some honest pursuit, and if the hirer should incite 
him to steal, or compel him to become the receiver of stolen goods, 
it cannot be doubted that the owner would be authorized to re- 
scind the contract of hiring. The injury to the morals of the 
slave by thus becoming familiarized to the commission of crime, 
would not only impair his value as property, but in its consequen- 
ces might lead to the loss of his life. 

It is no answer to this view of the case, that for any injury to 
the slave, the hirer could be compelled to respond in damages; he 
might not be able to satisfy the judgment; and besides, it would be 
difficult, if not impossible, to admeasure by damages, the amount 
of injury inflicted on the owner, by debauching the morals of his 
slave. If, inthe downward career of vice, in its progress from 
the commission of one crime to that of another of deeper dye, the 
slave should finally be guilty of an act which would forfeit his life, 
it would be impossible to trace the consummation of his guilt to 
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his initiation in crime, by the defendant. For injury of this kind, 
therefore, in the very nature of the thing, there could be no ade- 
quate redress by action, and we are therefore of opinion, that it 
would justify the owner in rescinding the contract, after which 
period his right to hire for the services of the slave, would of 
course cease, and the hirer become responsible only for the actual 
value of the services rendered, estimated by the contract entered 
into. 

The next enquiry is, whether the evidence objected to by the 
plaintiff in error was properly admitted. It was in substance, 
that the Brantleys kept a small grog shop, about which negroes 
resorted, with other circumstances, conducing to show that an 
unlawful traffic with slaves was carried on by them, and also that 
they were in the habit of receiving stolen goods, knowing them to 
be stolen. 

The facts which the plaintiff undertook to establish as a justifi- 
cation for his rescision of the contract, were that the defendant, and 
other persons with his permission, incited the slave to steal, and 
employed him as an instrument in their unlawful traffic of receiv- 
ing stolen goods, The circumstances in proof may have tended 
to the conclusion, that the Brantleys carried on this unlawful 
traffic with slaves, but there is no evidence which in any manner 
connects the slave of the plaintiff with these transactions. A sus- 
picion might indeed be indulged in, that a person who would 
trade with one slave unlawfully, would also with another; but 
the inference which appears to have been drawn in this case, is 
more violent than this: it is, that a person who would purchase 
stolen goods from negroes generally, would employ a particular 
slave as his instrument in the commission of the crime; and not 
only this, but that he would incite, or in the language of the bill 
of exceptions, employ him to steal. 

As the facts offerred in evidence did not tend to prove the is- 
sue, but by violent and strained presumptions, which the proof did 
not legitimately warrant, it follows that the facts in proof were 
too remote and irrelevant to the issue between the parties to have 
been permitted to go in evidence to the jury, without some fur- 
ther proof, in some way connecting the slave of the plaintiff with 
these unlawful acts of the defendants, and could only tend to pre- 
judice and mislead the jury. 

For this error the judgment must be reversed, and the cause 
remanded. 6 














ALABAMA. 


Simms v. Norris & Co. 








SIMMS v. NORRIS & CO. 


1. An infant is not personally liable, even for necessaries, when they are supplied 
to her by a store keeper with the permission of her guardian, and charged to him, 
although the credit given to the guardian may have been induced by the fact 
that the ward had an estate of her own, and with the expectation that the debt 
would be paid out of it. The contract is personal to the guardian, and his lia- 
bility cannot be shifted to the infant. ‘ 


Warr of Error to the Circuit Court of Dallas county. 


This case was carried by appeal, from a Justice of the Peace 
to the Circuit Court, which gave judgment for the plaintiff upon 
this state of facts. 

The defendant is a minor, and was living under the control of 
a guardian duly appointed over her. She went to the store of 
the plaintiffs in company with her guardian’s wife, and purchased 
some articles, necessary and suitable to her condition in life. 
These were charged to the guardian, as other articles of a similar 
kind, previously had been purchased and paid for. The plain- 
tiffs gave credit to the guardian upon the faith of his ward’s es- 
tate, and with the expectation of being paid out of it. The goods 
thus credited, were never paid for by the guardian, who after- 
wards resigned, and settled his guardianship accounts with the 
County Court. In this settlement, he charged his ward witha 
gross sum for expenditures, maintainance, &c. but the proof did 
not show that this account was enumerated in the charge. There 
was no evidence that the guardian had ever failed or refused to 
supply his ward with the articles necessary and suitable for her 
condition in life. 

The judgment of the Court is assigned as erroneous. 


Epwarps, for the plaintiff in error. 
Evans, contra. 


GOLDTHWAITE, J.—As we understand the case, no ques- 
tion arises out of its facts, as to the nature and extent of the liabil- 
ity of an infant for necessaries furnished; because, in point of fact, 
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no credit whatever, was given to the infant, but the goods were 
supplied solely upon the credit of the guardian, and were charg- 
ed tohim. The circumstance that the credit was induced by 
the fact that his ward had an estate of her own, from which the 
payment was expected to come, cannot change the character of 
the contract. The guardian is personally responsible to the plain- 
tiffs, and his refusal or inability to pay, cannot shift the responsi- 
bility upon the infant. 

If she could be held personally liable, under the circumstances 
of this case, every infant will be liable for the necessaries furnish- 
ed for its support, although the guardian may have misapplied 
the estate committed to his charge for that very purpose. It is 
very possible that the account now sued may have formed some 
part of the charge made by the guardian when he settled with 
the County Court; but, conceeding such is not the fact, it cannot 
shift the liability under the contract, from the guardian to his ward, 
or in any manner render her liable for the debt. 

The judgment must be reversed, and if desired, the cause will 
be remanded. 


WOOD v. GARY, er at. 


1. Where different creditors claim a priority of lien for their respective executions, 
and one of them moves against the sheriff and his sureties, so as to coerce an 
appropriation of the money to the satisfaction of his fi. fa. although the other 
ereditor may have the prior lien, yet the party submitting the motion is entitled 
to a judgment for the excess of money in the sheriffs hands. But, if the plain. 
tiff in such case have returned the facts specially to the Court, and asked its di- 
rection thereupon, he will be relieved from the payment of damages and inter 
est. 

2. A writ of fieri facias being returnable to the first Monday in April, the direction 
of the plaintiff to the sheriff on the 25th March preceding, to return it, will not 

render it dormant, or impair its lien, as it respects an execution of a juniorjudg_ 

ment creditor subsequently issued, unless such return was made when the exe- 
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cution might have been satisfied and with interest to favor the defendant in ex- 
ecution. - 

3. An alias issued upon the judgment in such a case, will continue the lien of the 
first execution, if there has not been a lapse of an entire term intervening, and 
overreach an execution issued on a junior judgment before such alias, if the alias 
comes tu the sheriffs hands before a sale of property under the junior execution. 

4. When personal property of the defendant in execution is brought into the coun- 
ty after executions of different judgment creditors have come to the sheriffs hands 
against such defendent, the eldest judgment creditor who has preserved his lien 
will have the prior right. 


Wair of Error to the Circuit Court of Sumter. 


This was a proceeding by notice and motion under the statute, 
by the plaintiff in error against Gary, as the sheriff of Sumter, and 
the other defendants as his sureties. The case was commenced 
in the County Court, and transferred from thence to the Circuit 
Court, because, as it is alleged, the judge of that court was inter- 
ested. The default charged, is the failure of the sheriff to pay on 
demand to the platintiff’s attorney, the amount collected on an 
execution issued upon a judgment for twenty-five hundred and 
forty 89-100 dollars damages, and eight 06-09 dollars costs, which 
the plaintiff had previously recovered in the county court, against 
John H. Boling. 

From a bill of exceptions taken at the trial, it appears that the 
plaintiff’s judgment was rendered on the eighth day of February 
1841; that the execution in question was tested of the eighth of 
March, thereafter, received by the sheriff on the first of April, and 
levied on the 22d of May, on merchandize in store and on town 
lots and land; and on the 25th of May, on slaves, household furni- 
tarne, cattle, &c. It is also shewn that Martha Dillard, recov- 
ered five several judgments in the Circuit Court of Sumter, at its 
term holden in October 1839, for a sum, amounting in the aggre- 

te to six thousand dollars and upwards, against John H. Bol- 
ing, all of which were affirmed on writ of error, against him and 
his sureties. Executions were issued on the affirmed judg- 
ments, and forthcoming bonds were given and forfeited. On the 
forfeited bonds, executions were issued against all the previous 
parties and the surety therein, tested of the thirteenth of October 
1840, returnable on the first Monday in April thereafter, and 
placed in the sheriff's hands on the 20th February, 1841, which 
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were returned on the 25th March’ 1841, indorsed by the sheriff 
as follows, “retured by order of plaintiff” Alias fi. fas. on the 
bonds were issued, tested the 18th of May, and placed in the 
sheriff’s hands on the 19th of the same month, which were levied 
on the property on which the plaintiff’s execution was levied. 
The merchandize was sold under all the executions for $5,993 
09-100; the other property for $3,183 00-100, making $9,176 
04-100, a sum more than sufficient to satisfy Miss Dilliard’s exe- 
cutions, but not enough to satisfy both her’s and the plaintiff’s. It 
was admitted that the merchandize was not in the county of Sum- 
ter, until after the alias executions in favor of Miss D. were is- 
sued. 

The Court decided, that the lien of the alias executions was 
prior to that of the plaintiff’s execution, and that the proceeds 
of the sale of the merchandize was first applicable to their satis- 
faction. Thereupon the motion of the plaintiff was overruled and 
a judgment rendered against him for costs. 


Moureny & Jones, for the plaintiff in error. The judgment 
of the Circuit Court is erroneous, 

1. Because conceding that Miss Dilliard’s executions are enti- 
tled to a priority of satisfaction, and still there was an excess in 
the sherifis hands to which the plaintiff is entitled. 

2. By directing the sheriff to return hér executions without a 
levy, and before the return day, Miss Dillard’s executions lost all 
lien, that may have attached in their favor. [Berry v. Smith, 3 
Wash. C. C. Rep. 60; Michie v. Planters Bank, 4 How. Rep. 
130; Collingsworth v. Horn, 4 S. and P. Rep. 248; Payne v. 
Drew, 4 East’s Rep. 538; Beals v. Allen, 18 Johns. Rep. 363; 
Storm v. Wood, 11 ibid. 110; United States v. Conyngham, 4 
Dallas Rep. 358; Davis v. Hunt, N. C. Rep. 412. See also 4 
Bibb’s Rep. 29; 3 J. J. Marsh. Rep. 545. 

3. As to so much of the property as was not in the county of 
Sumter, when the originial execntions in favor of Miss Dillard 
were in the sheriff’s hands, the plaintiff’s execution acquired a 
prior lien. [Aik. Dig. 165,] and consequently is entitled to be first 
satisfied. 


Tuornton, for the defendant admitted, that the sale under 
the executions, produced a sum more than sufficient to satisfy 
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what was due on the fi. fus. in favor of Miss Dillard, and the she- 
riff was ready and willing to pay over the excess whenever the 
question of priority of lien should be determined. But the sheriff 
could not pay it with safety to himsclf and sureties until that 
question was decided. 

In respect to the second point made, the direction to the sheriff 
to return the executions of Miss Dilliard, did not affect the lien 
which they had previously acquired, as they were again issued 
before the property was sold, and before a vacation had inter- 
vened. The fact that a part of the property sold, was not in the 
county until after the alias fi. fas. were placed in the sheriff's 
hands, can have no influence in determining the priority of lien, 
as they relate back to original executions, so as to overreach any 
Ji. fa. which may have issued subsequently. 

The Judges delivered their opinions seriatim. 


COLLIER, C. J.—1. The judgment of the Circuit Court in 
effect determines, that the plaintiffis not entitled to reeover of the 
defendants any part of his execution, though there was an excess 
in the sheriff's hands, after satisfying the fi. fus. in favor of Miss 
Dillard, to which the record does not show that there was an ad- 
verse claimant. This is clearly erroneous, and can be account- 
ed for, only by supposing that in litigating the question of priority 
between the different executions, the amount to be appropriated 
to their payment was entirely overlooked. Conceding that Miss 
Dillard was entitled to a prior licn, yet after she was paid, the re- 
sidue of the money should have been adjudged to the plaintif_— 
The sheriff appears to have returned the facts specially on each 
of the executions, and asked the direction of the Court as to the 
order in which they should be satisfied: this was sufficient (ac- 
cording to the case of Braly v. Stout, Ingoldsby & Co., at the 
present term,) if the return was made in good faith, and for the 
purpose of obtaining the instruction of the Court, to have relieved 
the defendants from a judgment for damages and interest. 

2. The second objection made by the plaintiff’s counsel, to the 
proceedings below, supposes, that although a fieri facias may be 
placed in the sheriff'’s hands, and thus beecme a lien upon the 
defendants goods and chattels, subject to be seized by it, yet it 
will become wholly inoperative, if the plaintiff, by any act of his, 
prevent it from being executed. 
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This question is to a great extent, res integra in this Court ; 
and before we express our own opinion upon it, we will briefly 
notice some of the leading cases on the point. 

In The United States v. Conyngham, et al., [4 Dallas’ Rep. 
358,] it appeared that the plaintiffs in a fieri facias caused the same 
to be levied on goods belonging to the defendants, and then as- 
signed their judgment: their assignees permitted the goods to re- 
main in the defendants’ possession, until an execution at the suit 
of another plaintiff, was levied on them: The Court held, that the 
first fi. fa. had lost its lien, and that the latter was entitled to 
priority. So, where a plaintiffobtained a judgment in one Court, 
and on the first of January, 1811, delivered to the sheriff a fiert 
facias issued on that day, with direction not to levy it until fur- 
‘ther instructions. On the 3d day of the same month the sheriff 
was instructed, and accordingly levied the execution, but did not 
remove the goods from the defendant’s house, but left them ac- 
cording to the directions of the plaintiff ti// further orders. On 
the 4th day of the same month, two judgments were rendered in 
favor of other plaintiffs, and executions issued and levied the same 
day on the goods leftin defendants’ possession. The question was, 
whether theexecution first issued and levied, should be satisfied be- 
fore those under whichit was removed from the defendant’s posses- 
sion. The Court said,it would «make no distinction between a sus- 
pension for one day, or one or more months. The order of suspen- 
sion deprives the act of the officer, in pursuance of it, of all its force 
and effect, until it is restored by a countermand; and ifin the mean 
time a second execution is taken out and levied, the former must be 
postponed.” Further: « Ifthe execution is delivered to the officer, 
with orders not to levy it at all, or until further orders, the pur- 
pose of the delivery is not answered, and all the legal consequen- 
ces of the measure, in respect to creditors and purchasers who 
would otherwise have been affected by it, are defeated. If the 
officer is ordered to levy on, but leave the property with the own- 
er until he shall be otherwise directed, the party undoes by such 
an order, all that the officer does by the seizure—it works no 
change of the property—it is no levy in respect to third persons. 
It is not necessary that the officer should remove the property 
or even sell it immediately, if this be done in a reasonable time, 
&e.” [Berry v. Smith, 3 Wash. C. C. Rep. 60.] And in Storm 
v. Woods, [11 Johns. Rep. 110,] it is considered a well estab- 
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lished principle, « that if a creditor seize the anoles of his debtor 
on an execution, and suffer them to remain in his hands, the ex- 
ecution’ is deemed fraudulent and void as against a subsequent 
execution.” [See also, Whipple v. Foot, 2 Johns. Rep. 422; 
Farrington and Smith v. Sinclair, 15 Johns. Rep. 429; Buller 
J. arguendo in Edwards v. Harben, 2 T. Rep. 596; Payne v, 
Drewe, 4 East’s Rep. 523, and Salk. Rep. 720 ; 1 Ld. Raym. 
251; 5 Mod. Rep. 377; 1 Wils. Rep. 44; 7 Mod. Rep. 37; 1 
Esp. Rep. 205 ; 1 Camp. Rep. 333.] 

Where the plaintiffs, having a prior judgment, issued a fiert 
facias thereon in January, with instructions to the sheriff « to 
make a levy on the property of the debtor, but to do nothing un- 
til ordered, unless crowded by younger executions, but by no 
means to let the execution lose its preference”—the sheriff did 
nothing except merely to receive an inventory of the personal 
property ofthe debtor until another execution was delivered to 
him in May following, at the suit of a junior creditor : it was held, 
that the first execution was dormant and constructively fraudu- 
lent as against that which issued subsequently. [Kellogg v. 
Griffin, 17 Johns. Rep. 274.] Further, say the Court, the evi- 
dence warrants the inference, that the plaintiffs issued their exe- 
cution, not with an absolute intention of collecting their debt, but 
partly at least, with a view to cover the property of the debtor 
for his use. Having made use of their execution in a man- 
ner which the law deems fraudulent as against other creditors, it 
was in vain that they told the sheriff « by no means to let their 
execution lose its preference.” The sheriff has no discretionary 
power in that respect. The /aw determines the preference, hee. 
[See also, Doty v. Turner, 8 Johns. Rep. 20.] 

In Benjamin. v. Smith, [4 Wend. Rep. 332,] it appears that a 
fieri facias was issued and placed in the sheriff’s hands on the 
27th February, 1827; on the 9th March it was levied by a de- 
puty who took an inventory, but was directed by the plaintiff in 
execution not to proceed further until Judy, when defendaut pro. 
mised to pay it. In August, the deputy and the plaintiff had a 
conversation about the business, which was calculated to induce 
the former to expect further directions before he proceeded to 
close the execution. In October an execution was issued against 
the same defendant, and placed in the hands of another deputy, 
at the suit of a different plaintiff; under this execution, the pro- 
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perty first levied on was removed from the house of the defend- 
ant, a few days previous to the 5th January, 1828, and sold on 
both fi. fas. on that day; having been previously advertised un- 
der the first, in the latter part of December—The Court held, that 
the first fi. fa. was dormant or fraudulent as it respected the se- 
cond ; though generally speaking, the mere delay of the officer, 
without countenance or direction from the plaintiff, will not su- 
perinduce such a consequence, yet the countenance or approval 
of the plaintiff will. [See also Benjamin v. Smith, 12 Wend. R. 
404; Michie v. The Planters’ Bank, 4 How. Rep. 130, and the 
cases cited in the arguments and opinion in the latter case; Rus- 
sell v. Gibbs, 5 Cow. Rep. 390.] 

If these decisions ascertain the law correctly, it seems to me to 
be perfectly clear, that a fferi_facias, the collection of which is de- 
layed by the act of the plaintifi, never acquires a lien upon the 
goods of the debtor as against a junior execution, or ifit does the 
lien is gone as soon as the interference of the plaintiff commences, 
and will only become operative from the time the sheriff is requir- 
ed to execute its mandate. The proccss is mandatory, and re- 
quires the officer to make a sum of money of the goods and chat- 
tels, &c., of the defendant, and to have the money at a term there- 
in designated, to render to the plaintiff, together with the writ, 
&c.: ifthe course of law is arrested by the direction or appro- 
val of the plaintiff, during all that time nothing is done towards 
enforcing the payment of the judgment, and the eflect, in point of 
fact, is the same as if no execution had issued. The legal pre- 
sumption is, that the plaintiff intended to favor the defendant, 
by suing out his execution ; while he would obtain a lien prior to 
others, he would under its protection secure to the defendant the 
enjoyment of his property against subsequent executions. No 
matter how humane and benevolent the motives which might 
prompt to such a course, they would not relieve the elder execu- 
tion from the imputation of being fraudulent in law. [Benjamin 
v. Smith, 4 Wend. Rep. 336.] «If;’ says Mr. Justice Marcy, in 
the case cited, «the application of legal principles were to be in- 
fluenced in any considerable degree by the indulgence of sympa- 
thetic feelings, the uncertainty of the law would soon be subjected 
to a much more serious reproach than the sneer of those who are 
3 ignorant of the true character of the science of jurisprudence.” 
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The law, in this respect, is not changed by the legislation of 
this State. The act of 1867, « concerning executions, and for the 
relief of insolvent debtors,” (Aik. Dig. 165,] which declares that 
the goods of the defendant shall be bound only from the time, the 
fieri facias or other writ of execution shall be delivered to the 
sheriff, &c. “to be executed ;” and that the time of the delivery 
shall be indorsed, is substantially, if not literally, a transcript of 
the 29th Car. I, ch. 3, sec. 16—[See Watson’s Sheriff, 175-6.] 

By the act of 1828, « relative to the satisfaction of executions,” 
it is enacted, that « The licen created by the delivery of an execu- 
tion from a court of record to the sheriff, shall continue to bind the 
property of the defendant, as between different judgment credi- 
tors in the courts of record in this state, in the following manner, 
viz: if aterm shall elapse after the return of the first execution, 
before an alias shall be sued out and delivered to the sheriff, the 
lien created by the delivery of the first writ of execution shall be 
cancelled and of no avail; but if a term shall not have elapsed, 
and the alias shall be delivered to the sheriff, before the sale of 
property, under a junior execution in favor of another creditor, 
the lien shall continue, notwithstanding the alias may not have 
been delivered until after such junior execution ; the sheriff may 
return an execution any time after its receipt,and thus excuse him- 
self for a failure to make the money; if he were to do so, he 
would render himself liable to the plaintiff, if by retaining it to the 

‘proper day the money could have been collected. Here, the 
sheriff does not return the executions, because nothing could be 
made by holding them up; but because the plaintiff directs him 
to do so, and when, from the facts stated in the recérd, a part of 
the moncy at least couldhave been made. The order of the plain- 
tiff to returnthe executions before they were returnable, must be re- 
garded as equivalent to a direction not to levy ; as they would 
thereby lose their energy, and the sheriff be thus deprived of all 
power to coerce payment. When the order of the plaintiff was 
given to the sheriff does not appear, but there was certainly am- 
ple time to have made a levy between the days when the return 
was, and when it should have been made; and the consequence 
is, that the executions of Miss Dillard became dormant and inop- 
erative, for all purposes against an execution issued on a junior 
judgment, and levied, before the alias fi. fas. were issued in her 
favor. 
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The practical construction of the act of 1828 has been, not to 
consider the mere intervention of a term between the return of an 
original fi. fa. and the suing out of an alias, as sufficient in itself 
to destroy the lien created by the delivery of the former to the 
officer; although such a result would follow from a literal inter- 
pretation of the statute. Whether this construction will abide the 
test of scrutiny, it is unnecessary to inquire, since under neither 
view of the actcan the executions of Miss Dillard, so connect 
themselves with those which issued previously, as to continue the 
lien in her favor. If it were conceded, that the fi. fas. issued 
on the forthcoming bonds were not original executions, but were 
merely in continuation of those preceding them, and that the lien 
should date back to the time when the latter were received by 
the sheriff, still Miss D. would not occupy a more favorable si- 
tuation. The executions on the bonds having become dormant, 
and in law, fraudulent, they are as if they had never issued ; and 
consequently, there is no connecting link between those which 
first issued, and those which were levied on the property sold ; 
and not only a term, but two terms, and a vacation elapsed, dur- 
ing which time no operative writs were in the sheriff’s hands.— 
As to the continuation of a lien between execution creditors, see 
1 B. Monr. Rep. 210-11; Hood & Graham v. Winsatt, ib. 311; 
Million v. Commonwealth, &c.] 

3. Under the act of 1807, which declares, the “ execution 
shall bind the property of the goods against which such writ is 
sued forth,” &c. it has been determined that in order to create a 
lien, the goods must be in the county to which the execution issued. 
The statute of 1828, is passed in reference to the act of 1807, 
and requires that the execution first issuing shall create a lien, as 
the condition on which the alias shall be entitled to priority of a 
ji. fa. on a different judgment, which is first delivered to the 
officer to execute. This is clearly shown by the first clause of 
the section cited. As it respects the merchandize, it is admitted 
that it was not in the county of Sumter until after the alias fi. fas. 
in favor of Miss Dillard were placed in the hands of the sheriff ; 
consequently, none of the previous executions at her instance, ac- 
quired a lien on them. So that conceding Miss D’s executions 
were entitled to all the efficacy which it is possible for such pro- 
cess to exert, and the alias fi. fas. cannot overreach and defeat 
the lien of the plaintiff. But in considering the second point, I 
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have shown that the executions on the bonds became dormant and 
inoperative as against the plaintiff; and consequently cannot aid 
the alias fi. fas., so as to impart to them a lien which they did 
not possess themselves. The lien ofan alias is a mere continua- 
tion of the effect of the orginal when a retro-active influence is 
claimed for it ; and where the original is productive of no lien, of 
course none can be transinitted, but the adias must be alone look- 
ed to in a controversy between different plaintifis in execution. 
Taking this to be the law, and it is clear that the lien of Miss Dil- 
lard and the plaintiff attached upon the merchandize at the same 
instant of time; as the executions of both of them were in the 
sheriff’s hands when it was brought into the county. As it re- 
spects the other property sold, both real and personal, the lien of 
the plaintiff was paramount to that of Miss D. Even as to the 
land, the lien of her judgments was postponed by allowing her ex- 
ecutions to become dormant, or by not enforcing a collection 
with diligence. [Mansony & Hurtell v. The U.S. Bank and its 
assignees, at this term.] And as it respects the personal proper- 
ty the judgments cannot be looked to, in determining the ques- 
tion of the prior tien of the executions. In every view in which 
the case can be considered, I am of opinion, that the judgment of 
the Circuit Court is erroneous; that it should be reversed, and 
the cause remanded. 


ORMOND, J.—This is a contest between the rival execu- 
tions of the plaintiff in error and Miss Dillard. The judgments 
of Miss Dillard were first obtained, and she has the superior lien 
on the property of the defendant in execution, unless it has been 
lost by her direction to the sheriff on the 25th March, 1841, to 
return the executions, the proper return day being the ensuing 
first Monday of April. This direction, it is contended, will ren- 
der the execution « dormant.” 

We understand the law on this subject to be, that if a judgment 
creditor place his execution in the sheriff’s hands, with instructions 
not to levy, or after a levy, to hold it up and not to sell, it will be 
constructively fraudulent against junior judgment creditors, who 
will thereby obtain the superior lien. The rule is, that the plain- 
tiff can only employ his execution to collect his judgment; he can- 
not use it as an instrument for sheltering or covering the property 
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of the defendant, against the claims of others, and any act which 
manifestly has this tendency is per se fraudulent. 

This is, we think, the clear result of the adjudged cases. In 
Lovrick v.Crowden, [8 B. & C. 132,] there was a seizure of goods 
by the sheriff, and eros delay in the sale, by the direction of the 
plaintiff; the Court held, that a subsequent judgment creditor 
might treat the first execution as fraudulent and void. 

In Kempland v. Macauley, [Peake, 66,] a fi. fa. was delivered 
to the sheriff with directions not to levy until a future day, and in 
the meantime, another writ was delivered to him; the Court held, 
that the second writ must be executed as if he had not received 
the first. 

In Kellogg v. Griffin, [17 Johns. 274,] a fi. fa. was delivered 
to the sheriff, with directions to levy, but not to sell,unless crowded 
by younger executions; but not to let it lose its preference. The 
sheriff merely took an inventory; it was held fraudulent and void 
against an execution issued four months afterwards on a junior 
judgment. 

So when ponderous articles levied on, were permitted to 
remain with the defendant (as firewood,) which the defendant 
was permitted to consume; held, fraudulent as against a junior 
judgment creditor. [I arrington v. Sinclair, 15 Johns. 428.] So 
also, if by the direction of the plaintifl; goods are levied on, and 
suffered to remain with the defendant, for more than a year; 
[Dickinson v. Cook, 17 ib. 332. 

But to render an execution dormant, or in other woeds fraudu- 
lent, there must be some act of the plaintiff inconsistent with the 
pursuit of the defendant by execution to obtain satisfaction of the 
judgment. Thus, the mere delay ofthe plaintiffin not compelling 
the sheriff to levy and sell, will not raise the presumption of fraud, 
as is shown in Russell v.Gibbs,[5 Cowen, 390] where the previous 
cases of Whipple v. Foot, [2 Johns. 416] and Storm v. Woods, fil 
ib. 110,] are cited as asserting the contrary doctrine, and disap- 
proved of. To the sameeffect are Kerr v. Barber, [3 Cow. 279,] 
and Benjamin v. Smith, [4 Wend. 332.] And see Doty v. Tur- 
ner, [8 Johns. 20,] where it was held that to produce this result, 
there must be instructions from the plaintiffto delay the seizure, 
or to let the executions sleep in the sheriff’s hands. 

Weare unable to percieve that the act of Miss Dillard, in di- 
recting the sheriff to return the executions a few days before the 
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proper return day, can be considered as constructively fraudulent. 
No consequences injurious to any other creditor could, by possi- 
bility, flow from this act; so far from covering the property of the 
defendant, it left it exposed to a levy from any other execution. 
If, however, the plaintiff should direct an execution to be returned 
when it might have been satisfied, to favor the defendant in exe- 
cution, it would doubtless be a fraud on other creditors; but such 
is not the legal presumption, from the mere fact of directing the 
return to be made, nor indeed is it easy to conceive how any such 
consequence could proceed from the act, for as already stated the 
immediate consequence attending it, was to leave the property of 
the defendant exposed to a levy trom any other execution. 

Our statute authorising the issuance of another execution, if the 
first “be not returned and executed,” evidently contemplates that 
the plaintiff may require the return to be made before the return 
day. This indeed might be necessary, if the plaintiff wished to 
send an execution to another county, without incurring the addi- 
tional expense; and it cannot be supposed that the exercise of this 
right would involve the loss of all diens acquired under the execu- 
tion. Our conclusion, then, on this point is, that the mere fact of 
directing the return to be made before the return day, is not per 
se, evidence of a fraudulent intent. 

The execution of the plaintiff in error, came to the sheriff’s 
hands, Ist April 1841, and the alias executions of Miss D. not un- 
til the 19th May, afterwards; but as her executions had not, in 
contemplation of law, as we have seen, lost their liens by the re- 
turns she directed to be made, and were re-issued without the 
lapse of a term intervening, and before the sale of the property 
levied on, by the express terms of the statute, [Aik. Dig. 166, § 
38,] the diens of her executions are superior to that of the plain- 
tiff in error, at least as to all the property of the defendant, then 
in Sumter county. 

It further appears that some merchandize, the property of the 
defendant in execution, was not brought into the county of Sum- 
ter until after the alias executions of Miss Dillard came to the 
sheriff’s hands. 

Independent of our statute regulating the priority of liens be- 
tween different judgment creditors, we should be inclined to think 
the legal rights of both creditors in such a case, precisely equal, as 
the lien of an execution, does not extend beyond the county to 
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which itis issued. The statute already referred to, cuts the knot 
and solves this, as it was no doubt intended to solve all similar 
difficulties between rival executions, by expressly giving the pre- 
ference to the oldest execution, which had been regularly issued 
without the lapse of a term. Nor is the rule a mere arbitrary 
one, not founded in equity and justice; it is merely carrying out 
the idea of rewarding the most diligent. The statute in effect, 
connects the execution when regularly issued with the judgment, 
and in such case gives, as it professes to give, the preference 
to the senior judgment creditor. Without the aid of this statute, if 
lands had descended to a defendant against whom were several 
judgments, the eldest would take it. So a judgment creditor be- 
comes entitled to all the acquisitions of personal property made 
by the debtor, and the statute merely declares that it shall accrue 
to the benefit of the o/dest judgment creditor who has preserved 
his lien. 

It appears from the record, that after satisfying the executions 
of Miss Dillard, there was still a surplus in the sheriff’s hands: 
for this amount the plaintiff was entitled to a judgment, and for 
the error of the Court, in not rendering judgment for that sum, 
the judgment of the Court below must be reversed and the cause 
remanded. 


GOLDTHUWAITE, J.—I concur in the conclusions expres- 
sed by my brother Ormonp. 


CRAWFORD v. THE BANK OF MOBILE. 


1. A levy on goods and seizure by the sheriff, is no satisfaction of the execution, if 
the goods are restorec to the defendant upon the execution of a delivery bond. 
2. The damages of six per cent. authorised to be imposed when an injunction is 

obtained for delay, cannot be allowed by the chancellor, unless the faets sta- 
ted in the bill are shown to be untrue, or evasive, and cannot therefore be allow- 
ed when the bill is dismissed for the want of equity. 
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Error to the Chancery Court at Cahawba. 














The bill which was filed by the plaintiff in error, alleges that 
he executed a note as surety for one John Dunn, together with 
another as co-surety to the Bank of Mobile, upon which judgment 
was obtained against him and the principal, and that execution 
issued thereon, which was levied on the property of Dunn, to an 
amount sufficient to satisfy the execution. That at the time of 
the levy, Dunn was absent and at the instance and persuasion of 
the sheriff, who informed him it was necessary one of the defend- 
ants should be a party, and that he incurred no liability thereby, 
he signed a forthcoming bond as surety, with two of the family 
of Dunn, and another person as co-surety. That the bond was 
forfeited, and execution has issued against him. An injunction 
was awarded. 

The sheriff answered the bill, and denied the facts alleged in 
the bill against him, but the answer was afterwards withdrawn 
by consent of the Solicitors. The Bank failing to answer, a 
judgment pro confesso was taken against it. On motion, the 
Chancellor dismissed the bill for want of equity, from which this 
writ is prosecuted. 


G. W. Gayte, for plaintiff in error. 
Evans, contra. 


ORMOND, J.—The bill appears to have been filed on the sup- 
position that a mere levy on property, sufficient to satisfy the ex- 
ecution, Was a satisfaction. The law is certainly otherwise. A 
seizure by the sheriff, on property sufficient to satisfy the debt, 
will be a satisfaction as it respects the defendant in execution, 
though the sheriff may waste the goods, and if it were conceded that 
the plaintiff,as surety, was entitled to avail himself of and defence 
which his principal could make, that is not the predicament of 
this case. Here the goods levied on were taken from the custo- 
dy of the sheriff, by the execution of a delivery bond, any restor- 
ed to the defendant in execution. It was therefore no satisfac- 
tion as it regards the defendant in execution. [See the case of 
Campbell v. Spence, at the present term.] As therefore, the 
plaintiff in error was liable on the judgment, he incurred no addi- 
tional responsibility by signing the delivery bond. 
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It is difficult to suppose that any one is so ignorant as to believe 
that he incurs no responsibility by becoming a party to a delivery 
bond; at all events every one must be held to a knowledge of the 
law, and cannot plead ignorance of it. 

Besides, it is not charged that the Bank was at all privy to, or 
consenting to the representations of the sheriff, and cannot there- 
fore be affected by them. The bill is totally destitute of the sem- 
blance of equity, and was properly dismissed by the Chancellor, 
but in awarding damages against the complainant, because it ap- 
peared to him that the injunction was obtained for delay merely, 
the Chancellor erred. 

The statute is to the following effect: “whenever an injunction 
shall be dissolved, damages after the rate of six per centum shall 
be added to the amount of the judgment; provided the court be of 
opinion that the injunction was obtained for delay.” [Aik. Dig. 
291.] Itis true,that every dismissal of a bill includes a dissolu- 
tion of the injunction, but we do not think it follows that because a 
bill has no equity, it was necessarily intended for delay. It 
may have been filed in good faith, under the advice of counsel, 
sanctioned by the opinion of the Judge granting the injunction, 
and in such a case, could not be said to be filed for delay. In 
our opinion such a conlucsion cannot be drawn, but in a case . 
where the facts upon which the bill is filed, and the injunction 
obtained, are shown by the answer to be untrue or evasive. 
iJ The Chancellor divided the costs between the complainant and 

the sheriff. If this is an error, it is one in favor of the plaintiff in 
error, and cannot, therefore, be the subject of complaint by him. 

The decree of the Chancellor must be so far modified as to dis- 
miss the bill without damages. Let the costs of this court be 
taxed against the Bank. 
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LOVE & WILLIAMS v. POWELL. 


1. A sheriff’s deed is conclusive, and cannot be impeached on a collateral issue, 
except for fraud in its execution, whenever the process under which the land is 
sold, is supported by an existing operative and unsatisfied judgment. 

2. The damages in an action of trespass to try title, cannot be lessened or mitiga- 
ted by evidence that the plaintiff paid an inadequate price for the land sought 
to be recovered. 


Warr of Error to the Circuit Court of Lowndes county. 


Action of trespass to try title. On the general issue a verdict 
was rendered for the plaintiff, on which he had judgment. 

The defendants proved that the sheriff omitted to give notice to 
the defendant in execution, or to his tenant, of the levy; and also 
omitted to advertise the land, except on the court house door. 
Several parcels of land were levied on, but all were sold together, 
and some of the evidence tended to show that more might have 
been made from the sale, if the different parcels had been sepa- 
rately sold. 

The defendants also gave evidence, tending to show that the 
plaintiff in execution, who became the purchaser, and is also the 
plaintiff in this suit, procured the sheriff to sell the lands altogether, 
and prevented a bystander from bidding at the sale, by induc- 
ing him to expect a part of the lands, at the price the plaintiff 
should bid. Evidence was also offered in mitigation of damages, 
and rejected, tending to show that the plaintiff had formerly sold the 
lands to one of the defendants for ten thousand dollars or more,and 
after having been paid seven thousand of the price, purchased them 
under the sale for three thousand dollars. 

The Circuit Court left the case to the jury, upon the question 
whether the plaintiff had thus improperly interfered in the sale, to 
the defendants injury; charging, that if such was the case,it would 
avoid the sale. The Court refused to give several instructions, 
all involving the same principle, to wit: that the sheriff’s deed 
might be collaterally impeached in this action in consequence of 
the plaintiff's action at the sale, or in consequence of the omission 
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by the sheriff to give notice of the levy as provided by the statute; 
and of his like omission to advertise the sale, except on the court 
house door. 

The defendant excepted, and now opens by these assignments 
of error, the entire bill of exceptions. 


Exvore, for the plaintiffs in error cited, Meeck’s Sup. 98; 
Jackson v. Anderson, 4 Wend. 486; 2 Cain, 61; 1 Cowen, 628; 
Cock v. Sheppard, 7 Cowen, 88; 6 John. 194; 8 ib. 444; 3 Johns. 
Cases, 29; 1 Cowen, 611; 7 ib. 1; 16 Johns. 571; 13 ib. 97; 2 John. 
Cases, 438; 4 Cowen 168; 9 Porter, 679. 


Cook, contra, relied on the cases of Mobile Cotton Press v. 
Moore, [9 Porter, 679;] Ware v. Bradford, [2 Ala. Rep. N. 8. 
676.] 


GOLDTHWAITE, J.—1. All the matters contained in the 
bill of exceptions. present but three questions; and these are, 

Ist. Whether the omission by the sheriff to give the defendant 
in execution, the notice required by law to be given of the levy; or 
the like omission to advertise the lands, or to sell them in sepa- 
rate parcels has the effect to render the sale void. 

2. Whether knowledge of these irregularities by the plaintiff 
in execution, connected with an attempt to deter others from bid- 
ding at the sale, will avoid the deed from the sheriff to him, as the 
purchaser. 

3. And if not, whether the damages to be recovered by the 
plaintiff, ought to be mitigated or lessened, by showing that he ob- 
tained the lands at an inadequate price. 

The first of these questions, in our opinion, is very fully cover- 
ed by our decision in the case of Ware v. Bradford, [2 Ala. Rep. 
676,] and its influence extends so far as to determine the second 
also. The reason that a sheriff may be made responsible in dam- 
ages, if injury has resulted to the defendant in execution from 
any irregularity in conducting the sale, does not, it is true, apply 
to a case where the irregularity is caused by the plaintiff in exe- 
cution; but there is one of equal, if not of greater force, that does; 
it is, that if the deed is pronounced void ona collateral issue, or 
when suit is brought for the land, the parties cannot be placed in 
the condition they were when the sale was made. By the sale, 
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the defendant in execution has paid the whole cr a portion of the 
debt, and the plaintiff has no means to vacate the satisfaction, 
which must be entered on the execution after the sale has been 
consummated. When a convenient mode of relicf is afiorded 
by the law to one who is injured by an irregularity, whether 
chargeable to the sheriff or to the plaintiff, no peculiar hardship 
can result from it; but the evils of permitting a defendant to ques- 
tion the cunclusiveness of a sherifi’s deed, even when the plain- 
tiff has acted oppressively or irregularly, and when he is also the 
purchaser, are many and great. Li the deed can be thus question- 
ed, it is difficult to say that any lapse of time, short of that by 
which the right of entry is barred, will close the door upon this 
investigation. Can it be permitted, that for twenty years, either 
party, as he happens to be in or out of possession, may revive 
this question’? Or, is the deed void in the hands of the purchaser, 
and good to his grantee? What is the effect of acquiescence or 
subsequent confirmation or ratification upon the said deed? In 
our opinion, none of these questions can be satisfactorily answer- 
ed, and we feel strengthened in the conclusion to which we came 
in the case of the Mobile Cotton Press v. Moore [9 Porter, 679,] 
that in all cases, the deed may be sct aside by courts of law, in 
the exercise of their inherent power to prevent their process from 
being used for the purpose of oppression or injustice. 

Weare not unaware that there are many decisions in the courts 
of New York, which seein to sustain the position that a sheriff’s 
deed may be impeached, when the purchaser is guilty of fraud, or 
is chargeable with notice of irregularity; but we cannot yield our 
assent to the reasons which have led these judges to such conclu- 
sions. Our conviction is, that the deed is conclusive, and cannot 
be impeached on a collateral issue, exeept for fraud in the execu- 
tion of the deed, whenever the process under which the land is 
sold, is supported by an existingoperative and unsatisfied judgment. 

2. The other question relates to the supposed error of the 
Court, in refusing to permit the value of the land and the pay- 
ments made upon its purchase, to be given in evidence in mitiga- 
tion of damages. On this it is said there is a peculiar hardship 
in permitting a recovery in damages, when the sum paid for the 
land, is grossly inadequate. 

It seems to us that the inadequacy of price has no connexion 
with the issue before the jury, in such a case as this. 
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The matter to be ascertained is the yearly value of the lands, 
and any amelioration or improvement upon them is a fair subject 
of set-off ; but it is no answer toa claim of right that the land cost 
the owner little or nothing. 

It will be perceived that the instructions upon which this case 
was submitted to the jury were much more favorable for the de- 
fendants than they should have been, under our opinion of the law 
governing this case; there is therefore no error, and the judgment 


is affirmed. 


CRAWFORD v. CHANDLER, Suenrirr. 


1. The Court may in its discretion, permit a defendant to withdraw a plea to the 
merits, and demur to the declaration or other statement of the cause of action; 
and this, although there may have been a mis-trial, ora trial, and a new trial 
awarded. 

2. The act of 1819, authorising a proceeding against a sheriff and his sureties, by 
notice and motion, for the failure to return a writ of fieri facias; and the notice 
sufficiently indicates what judgment will be moved for, when it refers to the act 
of 1819, as regulating the proceeding. 


Warr of Error to the Circuit Court of Perry. 


This was a proceeding against the defendant, as sheriff of Per- 
ry, by notice and motion, under the statute for the recovery of a 
judgment against him and his sureties, for failing to return a writ 
of fieri facias, issued and placed in his hands at the suit of the 
plaintiff, against the goods, &c. of the «Manual Labor Institute 
of South Alabama.” The notice distinctly indicates when the 
motion will be made; and further states that a judgment will be 
sought “according to the act of Assembly of 1819, in such case 
made and provided.” An issue was made up on the notice, and 
submitted to the jury, who not being able to agree, a mis-trial was 
had. The defendant thereupon demurred to the notice, and his 
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demurrer being chante, a judgment was rendered in his favor 
and against the plaintiff for costs. 


Davis, for the plaintiffin error. The defendant should not have 
been permitted to demur after the mis-trial, nor should the demur- 
rer have been sustained, even if regularly interposed. 


B. F. Porrer, for the defendant. There is no provision in 
the act of 1819, which authorises a proceeding by notice against 
the sheriff, for failing to return an execution. [Aik. Dig. 163-4.} 
The thirty-first section of the act of 1807, gives such a remedy. 
[Aik. Dig. 173.] 

The notice does not inform the defendant for what he is called 
upon to answer: and as to the demurrer, it will be inferred that 
its regularity was not objected to. 


COLLIER, C. J.—It is entirely competent for the Court to 
permit a party to withdraw or amend his plea at any time. And 
though by pleading to issue, the defendant impliedly assents that 
the cause of action is well stated by the plaintiff, or that he will 
for the present, forego any objection to its sufficiency, yet it is 
allowable for the defendant to withdraw a plea to the merits, with 
the permission of the Court, and interpose his demurrer. Wheth- 
er leave will he granted thus to modify the pleadings, depends 
upon the discretion of the Court, but that the power does exist so 
long as the cause is pending, though tlere may have been several 
trials, or mis-trials, we think will not admit of controversy. And 
even if the Court should unwisely exercise its discretion, the par- 
ty aggrieved cannot be allowed to allege it on error. 

In respect to the objection, that the act of 1819 does not author- 
ize a proceeding against a sheriff by notice, for the breach of du- 
ty alleged, it may be quite enough to say, that that question has 
been too often adjudged to be now considered open. [M’Whorter, 
et al v. Marrs, Min. Rep. 376; 1 Stew. Rep. 63; Hill v. The State 
Bank, 5 Porter Rep. 537; 3 Stew. Rep. 134; Godbold v. Planters’ 
and Merchants’ Bank, at last term] These cases show, not only 
that the sheriff is chargeable for the failure to return a fier facias, 
but he is liable to the full amount which it required to be made. 

The notice sufficiently indicates what judgment will be moved 
for, when it refers to the act of 1819, as regulating the proceeding. 
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It is not only free from objection, but seems to have been formed 
by astudied regard to the case of Hill v. The State Bank, [5 Por. 
Rep. 537.] 

The judgment of the Circuit Court is reversed, and the cause 
remanded. 


HUGHES, er aus. v. HALE. 


1. Ona motion against the sheriff for failing to return an execution of the Su. 
preme Court, forwarded upon the certificate of the clerk of the Supreme Court, 
under the act of 23d December, 1840, judgment may be rendered against the 
sureties of the sheriff at the time of the default, although they have not been 
notified of the intended motion. 


Error to the Circuit Court of Cherokee. 
This was a motion against the sheriff of Cherokee county, for 


failing to return an execution which issued from the Supreme 
Court for costs. The judgment entry is as follows: 


William Hale, ‘) Came the plaintiff by attorney, 

vs. and the defendant Hughes, moves 
Moses H. Huzhes, late sh’ff & | the Court to quash the motion, 
John Wilkinson, > which is overruled, and the said 
David Love, defendant being personally pres- 
Zachariah Roberts, and ent, is ruled into trial, and it ap- 
John Lowry. ) pearing to the satisfaction of the 





Court, by thesealed certificate of the clerk of the Supreme Court of 
the State of Alabama, that an execution of fieri facias in favor of 
said William Hale, and against said William Lay, a copy of the 
same contained in the notice issued from the office of the clerk 
of the Supreme Court of said State, on the 15th day of July, 
1841, directed to any sheriff of the State of Alabama; by which 
such sheriff was commanded that of the goods and chattels, lands 
and tenements of William Lay, he cause to be made the sum of 
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forty-five dollars and sixty-eight and three-fourths cents, adjudg- 
ed by said Supreme Court, at the June term, 1841; said execu- 
tion returnable to the January term, 1842, of said Supreme 
Court; and it further appearing by said certificate that on the day 
it issued, said execution was regularly mailed, postage paid, to 
the sheriff of Cherokee county, and the same has never been re- 
turned: and the said Hughes failing to make the affidavit required 
by law, and to adduce any proof in his defence, and it further ap- 
pearing to the Court, by the production of the said sheriff’s official 
bond, that said Hughes was sheriff, and that at the time of the de- 
fault, said John Wilkinson, David Love, Zachariah Roberts, Me- 
Kendree Porter and John Lowry were the securities of said 
Moses H. Hughes, as such sheriff. It is therefore considered by 
the Court that said William Hale recover of the said Hughes, 
and his said securities, the sum of forty-five dollars sixty-eght and 
three-fourths cents, the amount of said execution, and the costs of 
this motion. 

From this judgment the defendants prosecute this writ of error. 
The errors assigned are, 

1. The Court erred in not quashing the notice. 

2. The Court erred in rendering judgment against the sureties 
without notice. 

3. The Court erred in rendering judgment against the sheriff 
without proof that the execution came to his hands. 


W. B. Marry, for plaintiff in error. 
Strong, contra. 


ORMOND, J.—This proceeding is instituted under an act 
passed 23d December, 1840, authorising the clerk of the Su- 
preme Court, in the name of the successful party, to move against 
sheriffs and coroners, for failing to return executions from the 
Supreme Court, or for failing to make the money on any execu- 
tion, &c. 

The second section provides, that when the execution shall 
not be returned by the sheriff, the cirtificate ofthe clerk of the 
Supreme Court, under the seal of the Court, stating the contents 
of the execution, and that it was put in the post office, directed 
to the sheriff, and the postage paid, shall be evidence of the 
contents of the execution, and that the same came to his hands— 
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unless the sheriff deny on wih that the same came to h.s hands, or 
that it was returned to the proper office by due course of mail, 
or that the money could not be made on the execution, as the case 
may be. 

It is also provided, that this proceeding shall be governed by 
the same rules and regulations, as now govern motions against 
such officers and their sureties, where. executions issue from the 
Circuit Courts. 

The judgment entry in this case, is strictly conformable to the 
law, and shows the appearance of the sheriff, the certificate of 
the clerk of this court, describing the execution, which was not 
returned, and the refusal of the sheriff to make the affidavit which 
the law requires, to exculpate him from the legal inference of 
having failed to return the execution, and the judgmeut was, there- 
fore, properly rendered against him. 

It is however, supposed that as his sureties were not notified 
of the motion, that no judgment could be rendered against them. 
It has been too long settled to be now disturbed, that upon notice 
to the sheriff, a judgment may be had against the sureties to his 
official bond. In this case, it is shown ‘by the judgment of the 
Court, that those against whom the judgment i is rendered, were the 
sureties of the sheriff in his official bond, at the time of this de- 
fault, and as this proceeding is to be governed by the same rules 
which obtain in motions against sher. ffs, when the execution has 
issued from the Circuit Courts, the judgment of the court be- 
low is correct, and must be affirmed. 


McCLURE, er at. v. COLCLOUGH, er at. 


1, When a judgment at law is obtained against one who notwithstanding, has an 
equitable defence, and he sues out a writ of error to reverse the judgment at law, 
he is not thereby precluded, after its affirmance, from seeking relief in equity. 

2. When the attorney of “he plaintiff, or an agent, sufficiently authorised, induces 
a sheriff to omit returning an execution, three «lays before the proper term, by 
advising him that it will be sufficient if returned on the first day of the Court; 
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this will constitute a defence to a rule against the sheriff and his sureties for the 
neglect to return the executiou on the first day of the court. 

3. But if the sheriff omits to urge this as a defence, and judgment is rendered 
against him and his sureties, this is conclusive on them under the statute. 

4. In summary preceedings under our statutes which authorise judgments to be 
rendered against sureties, without notice, when the principal is notified; the 
sureties are not entitled to litigate the question of liability, except in the name of 
the principal. The only mattcrs which they can litigate in such cases, is the 
factum of the bond, and its legal sufficiency. The allowance of judgment against 
them, does not impair thcir rights otherwise than to cause them to proceed in 





another forum to ascertain if thcy exist. 

5. When sureties in such a case scek relief in equity, the allegations of the bill 
must be equally distinct and positive, as are necessary to constitute a good plea 
of non est factum, at law. 

6. It isno defence toa bond, that it wag signed by some of the obligors ‘‘ under the 
expectation, with the full understanding and under assurances from the publie 
officer, authorised to take it, that another person should also execute it as a sure- 
ty,” when it is not shewn that this was made the condition of its delivery. If 
they understand the bond is tobe executed by an agent, it rests with them te |= 
examine his authority; and they are not discharged if it is invalid as to other 
persons, from a defect in the agent’s authority. 

7. Anaverment that a sheriff’s bond was never received or approved, by the offi- 
cer appointed for that purpose, is a sufficient allegation to put the obligee upon 
proof of its acceptance; but itis not necessary that this should appear either by 
record or by written evidence. It is sufficient to raise a violent, if not a conclu- 
sive presumption, that the bond was received by the court, when it is found upen 
the files without any evidence accompanying it that it has been rejected, and 
the principal has executed the duties of his office. 


Warr of Error to the Court of Chancery for the ninth district ‘ 
of the Southern Division. , 


The bill in this case is filed by McClure, Cooper, Brown, Dans- 
by and Campbell, and alleges that Colclough, one of the defend- 
ants, at the fall term of the Circuit Court of Pike county, for the 
year 1837, recovered a judgment against McMahon & Evans, for 
$4089, on which $893 50-100 was paid the 28th February, 1838. 

On the 6th April, of the same year, a fi. fa. on this judgment 
was issued, and placed in the hands of McRae, another defendant 
to the bill, as sheriff of Barbour county, to be executed. McRae 
could have returned the execution in sufficient time to avoid any 
penalty, and on the day, when he by Jaw, ought to have returned 
it; but, when there was yet sufficient time to have done so, he 
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called upon an attorney, w a as the bill states, was aie agent 
and attorney of Colclough, and consulted with him on the neces- 
sity of returning the execution three days before the court, to 
which it was returnable. This attorney assured the sheriff, that 
it was unnecessary, that he himself would attend Pike court, and 
would take the execution with him, and deliver it to the clerk, on 
the first day of the term. The return of no property was writ- 
ten on the execution by this attorney, at ile request of the sheriff, 
and the writ was delivered by him to the clerk, on Monday, the 
first day of the term. 

Colclough, with a full knowledge of these facts, afterwards 
ruled McRae, for not returning the execution three days before 
court, and obtained judgment against him, and the complainants 
McClure, Cooper and Brown, and the defendant Pugh, as his 
sureties. Neither of the complainants had any notice of the rule, 
nor did they know that judgment could be rendered against them 
without personal service. McRae afterwards, in the names of 
all the defendants to the judgment, prosecuted a writ of error to 
the Supreme Court, where the judgment was affirmed. After 
this affirmance, the complainant McClure, sued out another writ 
of error, under the impression that he had the right to do so, and 
gave bond with Dansby and Campbell, as sureties, they being 
wholly ignorant of the previous writ of error. The judgment 
was again affirmed and rendered also against the sureties. In 
point of fact, such of the complainants as were made liable as the 
sureties of McRae, were not legally bound, although McClure, 
Cooper and Brown, signed a paper intended to be a bond when 
fully executed and approved. They signed « under the expecta- 
tion, with the full understanding and with assurances from the 
judge of the County Court, who took the bond, that the defendant 
Pugh, would also execute the same as surety. The judge of 
the C vounty Court assured them that he was authorised to execute 
the bond in Pugh’s name. But he was not so authorised, by 
which the other sureties were deceived and defrauded;” the au- 
thority given by the said Pugh was by parol for the said judge to 
sign his name to the bond. When the judge came to consider 
the approval of the bond, doubts arose in his mind as to whether 
Pugh was bound thereby, and so he would not and never did apt 
prove the same. 


Pugh is made a defendant, because he resides out of the State, 
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and his assent cannot be procured to join as a complainant; Mc- 
Rae is made a defendant, because he refuses to join as complain- 
ant. It is also alleged that he is ent:rely insolvent. 

Colclough and the sheriff McRae, answered the bill, but no 
question ar.s:ng out of their answers is now before the court, as 
the chancellor d.sm‘ssed the bill for want of equity; he consider- 
ing the complainants as precluded from questioning the judgment 
in the Circuit Court, in consequence of their proceedings under 
the writ of error. 

This decree is now assigned as error. 


Bvrorp, for the plaintiffs in error. 
Peck, contra. 


GOLDTHWAITE, J.—This bill sets out two grounds of 
supposed equity, upon which the complainants seek relief. The 
first is, that the neglect of the sheriff to return the execution, was 
induced by the agent and attorney of the plaintiff at law. The 
other is, that the bond, out of which the liability of the complain- 
ants is said to arise, was invalid in point of law. 

1. The chancellor considered neither of these grounds, but dis- 
missed the bill, under the impression that the complainants were 
precluded from com:ng into equity after the prosecution of the 
writ of error upon the judgment at law. Our opinion is, that the 
writ of error has no effect whatever as a bar, for it may be that 
it was prosecuted for errors which have no connexion with the 
present aspect of the case, and it would be exceedingly onerous 
to hold a party concluded from the pursuit of one remedy by seek- 
ing another for a matter entirely distinct. The statute doubtless 
places the matter on its true foundation, when it requires a release 
of errors to be filed before an injunction shall be awarded; but 
there is nothing to prevent a party from testing any supposed er- 
ror by taking his suit to an appellate court, and afterwards, if the 
case warrants it, from seeking relief in equity. The reason as- 
signed for the decree not being sutlicient to sustain it, we are cal- 
led on to examine the case itself as made by the bill. 

2. As to the first point, we are clear, that if the attorney of the 
plaintiff at law, or an agent properly authorised, had induced the 
sheriff, by any advice, or direction, to delay the return of the ex- 
ecution in the manner stated by the bill, this would constitute a 
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sufficient defence to the rule, and neither the sheriff nor his sure- 
ties would in such a case, be respons.ble, because the plaintiff has 
the undoubted right to control his own process and relieve the 
sheriff from the necessity for returning it when not executed. 

3. But the question here is a d.fferent one, and is, whether the 
sureties of the sher.ffcan avail themselves of this defence, after the 
plaintiff at law has succeeded in fix-ng the liability of the sheriff, 
and after the statutory judgment has been rendered against 
them. 

The common law rule, that a judgment is not evidence against 
a stranger to it, is familiar to all, and the mere fact that several 
persons are jointly, or jointly and severally bound by the same 
instrument, does not create an exception. Thus it has been held 
that if A and B, be jointly bound in a recognizance, that A shall 
keep the peace, and a judgment is afterwards given against him 
for a breach of it, this judgment is not an estoppel to B, when he 
is sued on the recognizance; [10 Viner’s Ab. 464.] There is 
some contrariety of decision on this subject in the American 
Courts, as in some of the States, a judgment against the principal 
in an official bond, is held to be no evidence against his sureties, 
whilst in others it is said to be prime facte evidence of all the mat- 
ters ascertained by it, and even conclusive when the principal is 
by law required to do some particular act. [See the cases collected 
in Cowen & Hill’s Notes 816, 984, 669.] 

We do not see clearly, how there can well be any middle 
ground between rejecting such evidence altogether, or giving it 
a conclusive effect. If it is said to be prima facie evidence 
against a surety,it may be asked, but cannot well be answered, 
what means has he to disprove it, or how is he to establish a ne- 
gative? Again, the judgment aga:nst the principal may be in- 
duced by his declarations when these would not be evidence 
against the surety. And do they become so when endorsed by 
the verdict of a jury? Without undertaking now to determine 
what is the effect in general, of ‘such judgments, as evidence 
against the sureties, we prefer to rest this decision upon our own 
statutes, as was done in the case of Williamson v. Howell, [4 Ala. 
Rep. N.S. 693.] 

4. We think then that our several statutes where they author- 
ise summary judgments to be rendered against sureties, without 
notice to them, or by giving notice to the principal, were intend- 
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ed, and have the effect to make the judgment against the princi- 
pal conclusive of every matter found by it, and that so long 
as the princ:pal is alive and is made a party, the sureties, as such, 
are not entitled to lit.gate the question of liability, except in the 
name of the pr.nc:pal. We thnk the intention never could have 
been to permit a judgment to be rendered which would be 
conclusive of noth:ng whatever against the surety, which would 
be the case, if he is allowed to question the liability of his princi- 
pal, when that has been jud.cially ascertained. 

The only matters which the surety can litigate in these cases, is 
the factum of the bond, and its legal sufficiency; and the allow- 
ance of judgment and execution on it cannot have the effect in 
any manner to impair their rights, otherwise than to cause the 
parties to proceed in another forum to ascertain that they exist. 

There is no other view in which the constitutionality of these 
and similar statutes can be sustained, for it cannot be questioned 
under our constitut‘on and laws, that every person is entitled to 
have his defences heard, and his suits judicially determined.— 
The legislature is authorised clearly, by law, to provide that cer- 
tain consequences shall flow from certain acts; or, as in this 
case, that the ascertainment of the liability of the principal shall 
fix the liability of the sureties; but the facts and circumstances 
out of which this relation arises, is and must always be, a matter 
for judicial determ‘nation. This consideration, as it shows the 
surety is concluded by the judgment against his principal, is con- 
clusive against the first ground of equity assumed by the bill. 

5. In the examination of the other ground of equity asserted by 
this bill, our consideration will be first given to the matters which 
are essential to be set out when a bill is properly filed on such a 
ground as this. It is sufficiently evident, without any illustration, 
that in a suit at law upon this bond, the obligors could only dis- 
pute their liability, either upon demurrer or by a plea of non est 
factum. As the plaintiff at law already has a judgment, the suffi- 
ciency of the pieadings cannot be enquired into here; and in order 
to avoid the effect of that judgment, and put the plaintiff upon 
proof of the factum of the bond, the allegations of the bill must be 
equally positive and distinct, as would be necessary to sustain a 
plea of non est factum. 

6. The bill asserts that this bond is invalid, for two reasons: 
ist. That all the sureties «did sign a paper purporting and in- 
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tended to be such bond, when fully executed and approved, yet 
they signed the same under the expectation, with the full under- 
standing, and with assurances from the county judge, who took 
the same, that Pugh, one of the defendants, would also execute the 
same as surety ; and that the county judge assured the complain- 
ants that he was authorized to execute such bond in Pugh’s name. 
That he was not so authorized, and in this case the complainants 
were deceived and delrauded by the county judge.” 

2d. « That though said bond, under parol authority from said 
Pugh, was by the said judge to be signed with the name of said 
Pugh, yet that the said Pugh never executed said bond, either in 
person or by lawful authority, nor ever became a party thereto 
or bound thereby ; and when the said county judge came to con- 
sider of the approval of said bond, doubts arose in his mind as to 
whether said Pugh was bound thereby, and so he would not, and 
did never approve the same ;” and the complainants then aver, 
that the said bond never was received or approved by the county 
judge of said county of Barbour, or any other proper officer. 

The first set of facts, from which the invalidity of this bond is 
assumed, as we consider them, do not present any defence what- 
ever, nor would they, if pleaded to an action at law, constitute 

i a good plea. It is admitted that the bond was sealed and deli- 
vered, by those of the complainants who signed it, under the ex- 
pectation and assurance that it would also be obligatory on Pugh; 
but this was not made a condition of the delivery. If, as they as- 
sert, the bond was to be signed by an agent, it was clearly their 
business to ascertain the nature and extent of his authority, if 
“ that was considered material by them, but there is no reason why 
a failure by Pugh to become bound, shall dischar ge them. 

7. The second fact is a more important one, if sufficiently al- 
leged. Ifthe allegation of the bill in this relation, stood alone 
and unconnected with the positive averment that the bond never 
was approved by the Judge of the county court of Barbour coun- 
ty, or by any other proper officer, we should consider it argumen- 
tative and evasive; but all that may be stricken out, and then 
the positive and direct averment will remain, that it never was 
received or approved, as the law directs. This, in our opinion, 
is equivalent to a denial of the valid.ty of the bond, for the reason 
that it never was accepted by the person who is constituted the 

agent of the State to receive it. The proof of this averment is 
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much more difficult than its assertion; or rather the facts out of 
which an acceptance will be inferred, are of easy proof, if they 
exist. This question was fully considered in the Bank of the U- 
nited States v. Dandridge, [12 Wheat. 64,] and also in Althorp 
v. North, [14 Mass. 167.] We can add nothing to what is there 
said. The statute which requires a sheriff, before entering upon 
the duties of his office, to give bond with such number of good 
and sufficient securities as may be approved by the county court, 
(Digest, 388, § 4,] does not require the approval to be manifested 
by any matter of record, or by writing. It is sufficient, (to use 
the words of the Court in one of the cases just cited,) to raise a 
violent, if not a conclusive presumption that the bond was reeeiv- 
ed by the Court, as the security required by the statute, when it 
is found upon the files, without any evidence accompanying it 
that it has been rejected, and the principal has proceeded to exe- 
cute the duties of his office. 

As this averment is sufficient to put the fact of the accept- 
ance of the bond in issue, the bill upon its face contains a substan- 
tial matter of equity, and therefore ought not to have been dis- 
missed, unless at the hearing, the fact alleged was shown to be 
untrue. 

The decree, for this error, is reversed, and the cause re- 
manded. 


THE STATE v. PILE AND PILE. 


1. It is not a sufficient ground for arresting the judgment in a criminal case, that 
the record does not show that the grand jury were drawn according to law, or 
the venire executed. 

2. An indictment against two, which charges one with an assault, with the intent 
maliciously and feloniously to kill and murder, and the other with maliciously 
and feloniously, inciting his co-defendant to make an assault with that intent, is 

good at common law. 
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3. The judgment ina criminal case will not be arrested, because the record shows 
that the jury were sworn well and truly to try the issue, &c.; the case could not 
be thus tried, without having a proper regard to the law and evidence. 


The defendants were indicted in the Circuit Court of Coving- 
ton, for an assault with the intent to kill and murder William 
Holland. Greenberry Pile is charged with having made the as- 
sault, feloniously and unlawfully, by discharging a rifle gun.— 
Caleb Pile is charged with having feloniously and maliciously 
incited his co-defendant to make the assault with intent aforesaid. 
The defendants were tried on the plea of “not guilty,” and being 
convicted by the verdict of the jury, it was adjudged by the Court 
that Greenberry Pile be committed to the penitentiary for five 
years, and Caleb Pile for the space of seven years. Thereupon, 
the defendants moved in arrest of judgment for the following rea- 
sons : 

1. There were only fifteen names on the venire facias from 
whom the grand jury were selected. 

2. The indictment does not pursue the statute. 

3. Caleb Pile is indicted as accessory to the assault. 

4, The jurors who tried the cause, were sworn to decide it ac- 
cording to the evidence, when they should have been required to 
try it according to law and evidence. 

5. It does not appear that the grand jury were drawn thirty 
days before the sitting of the Circuit Court; nor does it appear 
that the venire was executed. 

6. It does not appear that the proper officers were present at 
the drawing of the grand jury. 

This motion was overruled, and the questions of law thereupon 
arising, were referred to this Court as novel and difficult. 


Arrorney Generat for the State. 
No counsel appeared for the defendants. 


COLLIER, C. J.—In respect to the objection, that it appears 
from the recital in the record, that the venire required but fifteen 
persons to be summoned for the grand jury, it may be quite 
enough to say, that the jury law was modified by the act of De- 
cember, 1841, so as to require but fifteen to be drawn and sum- 
moned for that purpose in the county of Covington, and many 
others. The other objections to the grand jury, constitute no 
10 

















74 ALABAMA. 





The State v. Pile and Pile. 





—_— 


reason for arresting the judgment ; if they could have availed the 
defendants, they should have been brought to the view of the Cir- 
cuit Court by plea in abatement. Such has been the repeated 
decisions of this Court. [Collier v. The State, 2 Stewt. Rep. 
388, and subsequent decisions. } 

By the 26th section of the 8th chapter of the act « Regulating 
punishments under the Penitentiary system,” it is enacted that 
« all indictments for offences inhibited in this code, which are of- 
fences at common law, shall be good, if the offence be charged or 
described according to the common law ; and the party charged, 
on conviction, shall receive the punishment prescribed by this act.” 

The indictment, we think, is good, without the aid of this pro- 
vision ; true, it contains some expletives, which however, are 
matters of aggravation, and do not vitiate it. [The State v. 
Stedman, 7 Porter’s Rep. 495.] But it is certainly cured of eve- 
ry defect by the statute ; for it is a good indictment at common 
law as to both the defendants. It is a mistake to suppose that 
Caleb Pile was indicted as an accessory, technically so called. 
He is merely charged with inciting, moving and procuring his 
co-defendant to commit the offence, and if the allegation be true, 
in legal contemplation, he is quite as guilty as him who was 
prompted to act, and may be punished as a principal with him. 
Where indictments are preferred against two or more, they are 
frequently drawn in this form, as is abundantly shown by the 
books of criminal pleading: and this mode of stating the partici- 
pation of the respective defendants, is consistent with reason, and 
has been too long practised to be now adjudged irregular. 

The recital in the judgment entry is, that the jury were sworn, 
well and truly to try the issue joined. This it is believed is a sub- 
stantial compliance with the forty-sixth section of the tenth chap- 
ter of the act « Regulating punishments under the Penitentiary 
system.” To try the issue « well and truly,” they must have a 
due regard to the evidence, and the law applicable to it ; and to 
show, that they have thus tried it, they must express their con- 
clusion by a verdict in proper form. On this point, if necessary, 
the judgment might be sustained by other reasoning quite as co- 
gent, but we deem it unnecessary to enlarge. 

For neither of the reasons stated in the record, should the judg- 
ment have been arrested ; and so far as its legal sufficiency has 
been referred to this Court, it is consequently affirmed. 
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OLIVER v. OLIVER. 


1, Upon a bill filed for a divorce by the wife, in which she does not claimalimeny, 
no decree can be made in favor of the husband, on his answer for money paid 
by him for the debts of the wife, contracted before marriage. If such a decree 
can be made in any case it must be on a cross bill filed by the husband. 

2. When it appeared that the husband had made a settlement for the separate use 
of the wife and her children, by a former marriage, it might be proper for the 
chancellor to refuse relief to the wife applying for a divorce, (although he could 
not decree in favor of the husband) until she made a re-conveyance of such sepa- 
rate estate. 


Error to the Chancery Court at Lowndes. 


G. W. Gay e, for plaintiff in error. 
Wiis, conira. 


ORMOND, J.—This was a bill filed by the defendant in er- 
ror by her next friend, against Creed T. Oliver, her husband, for 
a divorce a vinculo matrimonii, and settlement of her dower in- 
terest in her former husband's estate. 

The answer denies the acts of cruelty charged in the bill, but 
it is fully sustained by the proof, and we are of opinion that such 
a case is made out, as justified the chancellor in dissolving the 
bonds of matrimony existing between the parties. 

It is however insisted, that as it appeared that the husband had 
discharged debts to a considerable amount, which existed against 
the wife previous to the marriage, that an account should be ta- 
ken between the parties, and an allowance made to the husband, 
out of the estate of the wife. 

Whether it might not have been proper to consider this fact on 
an application for alimony, it is not necessary to consider, as no 
such application was made, or allowance granted. Waiving 
therefore, the consideration of the question, whether the hus- 
band could, in any case, upon a divorce, claim to be reimbursed 
for debts paid for his wife, contracted by her, previous to the mar- 
riage, it is very clearno such decree could be made upon the 
pleadings in this case. A defendant in chancery, can only pray to 
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be dismissed the court. If he has any relief to pray against the 
complainant, or discovery to seek, he must do so by a cross bill. 
[Lube’s Eq. Pleading, 39.] The same principle was affirmed by 
this Court, in the case of Cullum v. Harding, at the last term. 

It might, nevertheless, be proper, that a court of chancery 
should refuse relief,even upon an application for a divorce, unless 
the party seeking its aid, should, as a condition precedent, do what 
justice demanded. In this case, it appeared from the answer and 
the proof, that the husband had made a settlement of certain se- 
curities for the separate use of his wife and her children. Under 
the circumstances of this case, it was not equitable that she should 
have retained this after being divorced from her husband, and 
we are informed by the chancellor, that she has relinquished all 


her interest in that fund. 
There being no error in the decree of the chancellor, it is af- 


firmed. 


QUIGLEY v. CAMPBELL & CLEVELAND. 


1. Where a judgment is obtained against an administratrix in a suit where she is 
the plaintiff, (under our statute of set off; Aik. Dig. 181, § 174,) upon the cer- 
tificate of the jury, that the plaintiff is indebted to the defendant, and she is af- 
terwards sued on a devastavit, such judgment raises no presumption of assets in 


her hands. 


Warr of Error to the Circuit Court of Mobile county. 


This is an action of debt by Campbell & Cleveland, against 
Mrs. Quigley, to charge her personally for the amount of a judg- 
ment, recovered against her, as the administratrix of William 
Quigley, deceased. The declaration is in the usual form, alleging 
that assets came to her hands and had been wasted and convert- 


ed to her own use. 
The only question argued, arose upon a demurrer to evidence, 
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on which the Circuit Court gave judgment for the plaintiffs, and 
which the defendant now seeks to reverse. 

The record given in evidence, discloses that Mrs. Quigley, as 
the administratrix of William Quigley, deceased, brought an ac- 
tion of assumpsit against Campbell & Cleveland, to which they 
pleaded the general issue, with notice of set off. That cause was 
tried at the fall term, 1838, of the Circuit Court of Mobile county, 
when the jury found a verdict for the defendants, and also certifi- 
ed a balance to be due from the plaintiff to the defendants of 
$1223. On this verdict a judgment was rendered, that the plain- 
tiff should take nothing by her writ, but that the defendants should 
recover of her the sum so certified to be due them, as well as the 
costs of suit. The plaintiff shewed nothing in evidence, but this 
record and the execution issued on it, which was introduced for 
no other purpose than to show the amount of the costs. 

The defendant introduced no evidence whatever. 


Stewart, for plaintiff in error, insisted there was no sufficient 
proof of assets, or of a devastavit. 


Dunn, contra—cited, and relied on the case of Burke v. Ad- 
kins, [2 Porter’s Rep. 236. ] 


GOLDTHWAITE, J.—An administrator becomes personal- 
ly liable for the debt of his testator whenever assets m sufficient 
quantity to answer the debt have come to his hands, and have 
been wasted or misapplied by him. Wheatly v. Lane, [1 Saund. 
216.] The presumption, or rather the proof of assets, is usually 
deduced from the omission by the administrator to plead plene 
administravit, but we take it for granted that neither presumption 
or proof can arise from a judgment quando acciderunt, and it 
seems that the judgment given in evidence is entitled to no greater 
consideration. 

It will readily be perceived that it is one of unusual character; 
it is given, if at all, by the statute of set off. [Digest, 281 § 1265] 
but conceding it to be regular, it cannot be construed as an ad- 
mission of assets, for the reason that the administratrix has had 
no opportunity to shew the condition of her administration. 

We are satisfied that no recovery can be had in this case, with- 
out showing assets unadministered at the time of the judgment, or 
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that sufficient have since come to her hands, and have been wast- 
ed by her, or misapplied. 
The judgment is reversed and cause remanded. 





SALLY, use, &c. v. GOODEN, 


1. The act of 1839 “To abolish attorneys fees in certain cases,” in requiring that 
the defendant shall plead to the merits within the first week of the appearance 
term, or forfeit his right to make any defence thereafter, though imperative in 
its terms, must be so construed as to authorise the court in which the suit is 
pending, in its discretion, to permit the defendant to plead at a subsequent term. 

2. The declarations of a nominal plaintiff made before he had parted with his 
interest in the note, the foundation of the action, are admissible evidence; and 
where there is no proof of the time when another person became the beneficial 
proprietor of the note, declarations made at any time before suit brought will be 


received. 
Wair of Error to the Circuit Court of Randolph. 


At aterm of the Circuit Court, holden in April 1841, the plain- 
tiff in error, declared against the defendant in debt, on a bill sin- 
gle. Inthe vacation thereafter, the plaintiff’s attornies noted on 
the docket, the failure to file a plea, and that a judgment by de- 
fault was claimed. At the spring term of 1842, this judgment 
was confirmed and entered in due form, though the defendant ob- 
jected, and moved to set it aside on affidavit of merits, as well as 
an excuse for not pleading. 

At the fall term of 1842, the cause was tried and a verdict found 
for the defendant, on which a judgment was rendered. On the 
trial the plaintiff excepted to the ruling of the presiding judge, and 
has caused to be certified to this court, certain points then, and 
previously reserved. It appears, that after the judgment had 
been entered at the spring term of 1842, the plaintiff moved the 
court to set it aside, which motion was granted, on the payment of 
all previous costs, for which judgment was entered. The plain- 
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tiff on this state of facts moved the court to strike the cause from 
the docket, and order execution to issue upon the judgment of the 
spring term of 1842; which motion was overruled, and the parties 
thereupon submitted their case to the jury for trial. The plain- 
tiff having closed his evidence, the defendent introduced a witness, 
and offered to prove by him certain declarations made by Sally, 
the payee of the bill single, who was an Indian. These declara- 
tions were as follows: in 1834, shortly after the paper was 
made, she asked witness if it was a good note, to which he an- 
swered affirmatively;—a short time after she told witness that 
defendant had paid her the note, and showed him some silver 
which she had received from him. This evidence was objected 
to, but permitted by the court to go to the jury. 





Rice, for the plaintiff, insisted, that the failure to plead to the 
suit at the appearance term, entitled the plaintiff to a judgment by 
default; and the act of 1837, «to regulate certain judicial pro- 
ceedings” and of 1839, « to abolish attorneys fees in certain cases” 
took from the court the right to set aside that judgment, and let 
ina plea. But if there was no error im this, the declarations of 
Sally were inadmissible. 


Wm. B. Marrin, for the defendant. 


COLLIER, C. J.—The act of 1837, «to regulate certain ju- 
dicial proceedings,” enacts that the plaintiff shall file a declaration 
within the two first days of the term, where the court, is by law, 
holden for one week only; that the defendant shall plead or de- 
mur in two days thereafter; and if any other pleadings shall be 
necessary, the same shall be severally and successively filed 
within two days each, until an issue of fact, or law be made up. 
The act provides further, that the pleadings shall be made up 
during the term, unless further time be given by the court; that if 
plaintiff fail to carry on the pleadings on h.s part, the suit shall be 
dismissed, or a non pross. entered on motion of the defendant— 
if the failure is on the part of the defendant, the plaintiff shall be 
entitled to a judgment by default. 

The statute “ to abolish attorneys fees in certain cases” passed 
in 1839, provides, that in all suits mstituted for the purpose of col 
lecting money, no judgment shall be entered at the appearance 
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term for the failure of the defendant to appear and plead; that the 
defendant shall be compelled to plead to the merits within the 
first week of the appear‘ance term, and upon failure thereof « for- 
feit his, her, or their right to make any defence thereafter.” 

It is not pretended that the first act interferes with,or abridges 
the discretionary power of the primary court to permit the par- 
ties to plead at any time, or even to set aside a judgment or grant 
a new trial with a view to amend the pleadings. But it is’ in- 
sisted, that the act of 1839 is imperative in its terms, and must be 
enforced, although in some cases it may operate great injustice. 
The great object of that statute as indicated by the third section, 
which absolves the defendant from the payment of a tax fee, 
where no defence is made, is to cheapen the administration of 
justice, by dispensing with the services of an attorney in such 
cases, Its provisions seem to be framed with a view to that end. 
The language of the second section, which declares the defend- 
ant’s right to make defence, forfeited, where he has omitted to 
plead to the merits within the first weck of the appearance term, 
is express, and if literally interpreted, is decisive of the case at 
bar. But the subject matter of the statute, the pre-existing laws 
and rules of Court regulating the practice in this respect, all seem 
to us to require such a construction to be given to the act, as will 
not divest the Court of all discretion as to the time of pleading. 
Suppose it should so happen that it was utterly impracticable 
from sickness of the defendant or his attorney, or from other 
causes alike uncontrollable, to plead within the time prescribed, 
if the Court in which the suit was pending could not interfere, 
chancery, if the defence was meritorious, would afford redress, as 
the act does not restrain that tribunal. To prevent litigation, so 
protracted and expensive, we think the spirit of the statute would 
be promoted, by the court of law doing directly, that which 
could be thus circuitously effected. Ifa judgment may be set 
aside in any case, so as to let ina plea by the defendant, a revis- 
ing court can fix no limitation to the cases in which the same 
thing may be done; but the primary court must exercise a gene- 
ral discretion over the subject, in advancement of the end of jus- 
tice. 

A permission to plead should not be given where the defendant 
has forfeited the right, unless he shows prima facie a meritorious 
defence, and a sufficient excuse for his neglect ; but of this, the 
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Court in which the suit is brought, must be the final judge. [See 
Smith v. Saxton, 6 Pick. Rep. 483 ; Lessee of Burgett v. Burgett, 
1 Ohio Rep. 469.] 

In respect to the declarations of the nominal plaintiff, if they 
had been made after she parted with her interest in the specialty 
sued on, they should have been rejected as incompetent evidence. 
But for any thing appearing to the contrary, the conversations 
between herself and the witness, adduced by the defendant, were 
most probably made while she was the proprietor of the paper. 
In the absence of all proof to this point, the evidence was such as 
the jury should have been allowed to consider, under the instruc- 
tions of the Court. 

In Brown, use, &c. v. Foster, (at the last term,) it was held, 
that as it did not appear when the nominal plaintiff transferred 
his interest, his declarations, made before suit brought, were ad- 
missible. [See also, Chisholm, use, v. Newton & Wiley, 1 Ala. 
Rep. N. S. 371 ; Copeland & Lane, use, &c. v. Clark, 2 Ala, 
Rep. 388. ] 

The argument of the plaintiff’s counsel, that inthe absence of 
proof, it must be intended that the beneficial plaintiff became en- 
titled to the paper before its maturity, is not well founded where 
a transfer of title is not passed in the ordinary course of business; 
however the law may be in case of an indorsement. [See Mars- 
ton v. Forwood, at this term.] 

This view is decisive to show, that the case is free from error; 
and it is consequently affirmed. 


McELROY v. McELROY. 


1. When the county judge impannels a jury to try the question of sanity, where a 
will is offered for probate, he has the power to set aside the verdict and to grant 
anew trial, if, in his opinion, the verdict ought not to be permitted to stand. 

2. There is no middle ground between capacity and incapacity, to make either a 
contract or a will, and both, when assailed on the ground of insanity, stand on 
the same footing. 


11 
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Error to the Orphans’ Court of Dallas. 


This was a proceeding in the Orphans’ Court of Dallas coun- 
ty, upon the last will and testament of James McElroy, the pro- 
bate of which was contested, on the ground, that the deceased 
was not of sound mind and disposing memory; and that the will 
was obtained by undue influence; and a jury being impannelled 
to try the issues joined between the parties, found in favor of the 
contestants, and thereupon the court decreed that probate of the 
will be refused, and that the paper propounded as a will, be set 
aside, and held for nought: 

This decree and verdict, the court, on motion, afterwards set 
aside and granted a new trial. 

The cause coming on to be heard at a subsequent term, the 
jury found the issues in favor of the plaintiffs, and that the paper 
propounded by them, was the last will and testament of James 
McElroy, deceased; whereupon, the same was admitted to pro- 
bate. 

From a bill of exceptions taken during the trial, it appears that 
the question of sanity being at issue, the contestants introduced 
testimony tending to show, that at the time of making the will, 
the testator had not sutlicient mind to make a valid will, and on 
the evidence as to sanity, moved the court to charge the jury that 
more mind was necessary to make a will, than to make a simple 
contract; which charge, the court refused, and the contestants, by 
their counsel, excepted. 

The assignments of error are, 

1. The granting a new trial. 

2. The matter set forth in the bill of exceptions. 


G. W. Gav e, for plaintifis—cited, [2 Salkeld, 650; Viner’s 
Ab. Trial, 658; 1 Burr, 568; 1 Strange, 113, 394, 499; 1 Johns. 
Cases, 179, 181, 241; 2 Johns. Rep. 371; 2 Porter, 342.] 


Evans, contra—[4 Chitty’s General Practice, 30, 87; 3 Black. 
Com. 387, 394; Tidd’s Prac. 814.] 


ORMOND, J.—In England, and in some of the States of the 
Union, it appears that the power of granting a new trial, after a 
trial upon the merits of the case, is denied to the inferior courts. 
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The reason of this, appears to be, that these courts are under the 
supervision and control of the superior courts, and that when the 
cause is removed to the higher tribunal, it is ¢ried de novo. [Barr 
v. White, 2 Porter, 342;] The People v. The Justices of the Del. 
Com. Pleas, 1 Johns. Cases, 181; 'Tidd Pr. 816; 1 Burr. 568.) 

That branch of the jurisdiction of the county court which is 
popularly called the Orphans’ court, is not an inferior court in this 
sense of the term; although of limited jurisdiction, its power over 
the subjects confided to it, is plenary, and in most cases, exclu- 
sive, subject to an appeal, or writ of error to the Circuit or Su- 
preme Courts. It has the exclusive power of determining the 
validity of wills and testaments, and admitting them to probate, 
and may impannel a jury to assist in ascertaining whether a tes- 
tator was of disposing mind and memory. Having the right to 
impannel a jury to ascertain this fact, it would seem necessarily 
to follow, that it had all the rights incident thereto, among which, 
must be the power of granting a new trial, if the verdict ought 
not to stand, either from the admission of improper testimony, a 
wrong exposition of the law, misbehaviour of the jury, a finding 
against the evidence, or for any of the various causes which 
would render it proper to grant a new trial. It is true that in 
some of the instances here given, the points might be reserved on 
the record for the revision of an appellate tribunal, but in the 
great majority of cases, where a new trial ought to be granted 
that would be impossible, and if practicable, could not be review- 
ed on error, according to our practice, in an appellate court. 

The consequence would be, that great injustice would be done 
frequently, or a court of chancery would be compelled to inter- 
pose, and grant a new trial. We are therefore entirely satisfied 
that the county judge may, in such a case, as the present, grant 
a new trial, whenever, in his opinion, the verdict of the jury ought 
not to be permitted to stand. 

The question presented on the bill of exceptions is, whether the 
establishment of a will does not require more certain proof of 
the possession of a sound mind, by the testator, than would be 
required to fix the liability of the same person toa contract. We 
do not think the court erred in answering this proposition in the 
negative. In either case, the act would be void, if the actor 
was not of sound mind, but we know of no rule by which the 
legal capacity is graduated by the act. 
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There can be no middle ground between legal capacity and in- 
capacity, to make either a contract, or a will, and both must 
stand in regard to this question, precisely on the same footing. 

Let the judgment be affirmed. 


sya 


KIDD vy. KING. 


1, The circumstance that an agent, actimg in the business of his principal, takes 
notes payable to himself, in discharge of the sum due to his principal, is not, hy 
itself, such evidence of a conversion as will dispense with proof of a demand of 
the money collected on the note before suit brought. 


Warr of Error to the Circuit Court of Marengo county. 


King, as the administrator of one Cabbaness, brought his ac- 
tion for money had and received, against Kidd. On the trial, it 
appeared that one Edmunds had leased to Kidd certain lands and 
slaves, at a yearly rent, to be paidin cotton. This lease was af- 
terwards transferred to the plaintiff’s intestate, Cabbaness, at an 
advance of one thousand dollars. Cabbaness sold the lease to 
one Brame, for an advance of one thousand dollars on what he 
gave. After the latter had been in possession for some short 
time, an agreement was made between one Robinson, as the 
trustee of Edmunds, and the defendant, by which the contract for 
the lease was rescinded, and the property afterwards was deli- 
vered over to Robinson, who agreed to pay two thousand dol- 
lars as a consideration for the rescision. As the consideration 
for this agreement, he gave to the defendant, Kidd, two promis- 
sory notes, payable to him. Both these notes were paid to Kidd 
before the institution of the suit. There was also evidence tend- 
ing to show that in this contract for the recision of the lease, Kidd 
acted partly on his own account, and partly on account of Cab- 
baness, and as his agent; that their interest in the notes taken 
from Robinson, was equal. There was no evidence of any de- 
mand of the money before the suit. 
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On this evidence the Court was requested by the defendant to 
instruct the jury, that if he received the money as the agent of 
Cabbaness, the plaintiff could not recover, without showing a de- 
mand before suit. This was refused; and the jury was instruct- 
ed, that the evidence did not disclose such a case of agency as to 
make a demand of the money before suit, essential to a recovery. 

The defendant excepted to the refusal to give the charge ask- 
ed for, as well as to that given, and now seeks to reverse the 
judgment given against him, on the ground that the Court erred. 


Murrny & Jones, for the plaintiff in error. 
Mannine, contra. 


GOLDTHWAITE, J.—The facts of this case seem to bring 
it very fully within the influence of the decision made in that of 
Sally v. Capps, [1 Ala. Rep. N. S., 101,] unless a distinction can 
be drawn from the circumstance, that here, the agent took notes 
in his own name for the sum of money coming to his principal. 
We believe it has uniformly been held, in this Court and else- 
where, that an agent or factor may take notes payable to him- 
self, on account of property sold for his principal, without being 
thereby made liable, as in case of a conversion. 

This principle wasso ruled inthe case of Goldthwaite v Mc Whor- 
ter, [5 S. & P. 284,] and it seems to be applicable to the state of 
evidence before the jury. The mere circumstance that an agent 
takes a note in his own name, for a sum of money coming to his 
principal, is not, by itself, evidence of a conversion. In such a 
case, we apprehend, the principal could at any time claim to have 
the note transferred to him, and if refused, the agent at once 
would become liable as for a conversion; but if he acquiesces 
and permits the agent to receive the money, he is not entitled to 
his action, without a demand or something equivalent to it, show- 
ing the agent wrongfully withholds the money. [See Stewart, 
et als. v. Frazer, decided at this term. ] 

Let the judgment be reversed, and the cause remanded. 
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HADEN, er au. v. WALKER. 


1. Where the defendant in execution, after the same has been levied on personal 
property of sufficient value to satisfy it, assents to the assignment of the judg- 
ment to a third person, it may be inferred that all further proceedings under the 
levy were suspended, and thut the property was returned to the defendants pos. 
session, if it had been removed; in fact it may be questioned whether the defend- 
ants assent would not estop him from insisting upon the discharge of the judgment 
by any thing done by the sheriff previous to its assignment, and impose on him the 
necessity of re-possessing himself of the property levied on. 

2. When a judgment has been assigned, the assignee may sue an execution there- 
on in the name of the plaintiff, and independently of his control. 

3. Where the sheriff returns an cxecution thus, “ the defendants in this case have 
settled with plaintiff’s attorney, as per order of same—costs and commissions 
paid to sheriff,” a subsequent execution cannot issue without the authority of 
the court. 

4, Quere:—Is it competent for the sheriff to indorse a return upon an execution 


in any other form than the statute prescribes ! 


Warr of Error to the Circuit Court of Macon. 


From the record in this cause it appears that the defendant in 
error, was plaintiff in a judgment recovered in the Circuit Court 
against the plaintiffs in error, and that the former moved that 
court, to allow the sheriff to amend a return made on a freri 
facias, issucd thereupon the 24th of ebruary, 1841. The amend- 
‘ment proposed, was to strike out a return in these words, viz: 
«The defendants in this case have scitled with plaintiffs attorney, 
as per order of same—costs and commissions paid to sheriff—W. 
Fitzpatrick, sheriff ;” and substitute the following : “Indulged by 
John H. Joice, who represents himself to be assignee of plaintiff.” 
Which motion was granted, and the return thus modified. 

The defendant also moved to quash ail writs of fi. fa. and ven- 
ditioni exponas issued in this case, since the spring term of the 
court holden in 1841, which motion was overruled. 

The execution which issued returnable to the spring term of 
1841, was levied on ten or twelve slaves, and without selling them, 
it was returned as above stated. It further appears that the 
plaintiff in the judgment assigned the same in writing to John H. 
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Joice, on the 26th of April, 1841, and the defendants assented in 
writing to the assignment, agreeing that all the rights and reme- 
dies of the plaintiffin respect thereto, should vest in the assignee. 

Other facts are set out in the transcript, but those stated are 
quite sufficient to the understanding of the case. 


Mays, for the plaintiff in error, made the following points. 

1. The levy of the execution on slaves, of value sufficient to 
pay it, is in law a satisfaction; unless it appeared that they were 
returned to defendant’s possession. It must be intended that the 
sheriff wrested them from the defendant, and it cannot be pre- 
sumed that they were re-delivered in the absence of a delivery 
bond. [4 Mass. Rep. 402; 3 Yerg. Rep. 297; 128. & Rawle’s 
Rep. 41; 4 Cow. Rep. 417; 12 Johns. Rep. 207; 7 Id. 428; 2 
Bailey’s Rep. 102; 1 Salk. Rep. 328; 6 Wend. Rep. 562; 2 Ba- 
con’s Ab. 719; Watson’s Sherifl, 188, 192; 9 Porter’s Rep. 201; 
1 Ala. Rep. 359.] And even if they were returued to the defend- 
ant by plaintifis orders, still the execution is satisfied. [12 8. & 
Rawle’s Rep. 41. See also Bingham on Executions, 269.] 

2. The assignment of the judgment to Joice was made by the 
plaintiff's attorney in his absence, but ata time when the defend- 
ant was present; and the money avanced by the former must be 
regarded as a loan to the latter, so as to make the entire transac- 
tion operate a satisfaction of the execution. [See 6 Porter’s Rep. 
432; 3 Ala. Rep. N.S. 132.] 

3. The sheriff’s return, until amended by leave of the court, 
was operative, and the clerk in the interim, had no right to issue 
another execution. ['Tidd’s Prac. 934; 1 Porter’s Rep. 3@f4 
Ohio Rep. 214; 1 Root’s Rep. 453; 4 Day’s Rep. 222; Hardin’s 
Rep. 122; 1 Johns. Rep. 529; 8 Id. 260; 1 Starkie’s Rep. 318; 10 
Pick. Rep. 47, 169; 6 Cow. Rep. 465; 1 Bibb Rep. 608; 3 Id. 343.] 

4, The return of the sheriff, though it does not strictly conform 
to law, is nevertheless good under our practice; and is equiva- 
lent to a return of satisfied, by payment of the money. [See 
Bingham’s Ex’ns, 269.] The motions were simultaneously de- 
termined, and the question is, did the court err in its decision? 


Darean, for defendant. 


COLLIER, C. J.—1. It has been so often adjudged, as to have 
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become a settled principle, if the sheriff take goods in execution 
under a fieri facias, of sufficient value to satisfy the same, the 
debtor is discharged from all liability to satisfy the judgment ; 
and this whether the goods be sold or not; but the sheriff becomes 
responsible to the creditor in virtue of the seizure. The reason, 
so far as the debtor is concerned, is, that he has been deprived of 
his property. Webb v. Bumpass, [9 Porter’s Rep. 201,] de- 
clares this to be the law, and states further, where the goods le- 
vied on, are removed by the defendant, or by his permission or 
connivance, so that they cannot be sold under the execution, or 
under a venditioni exponas, such a result will not follow. 

In the case before us, the inference, in the absence of any direct 
evidence to the point, would be, that the slaves levied on, if re- 
moved from the possession of the defendant in execution, were 
returned tohim. This seems to us to be but a reasonable con- 
clusion from the proof, that the judgment was assigned to Joice, 
with the defendant’s assent, and that no further proceedings were 
had on the execution. Ifa sale was coerced, or the slaves re- 
tained, he of course would not have consented to the assignment ; 
in fact, the retention by the sheriff, would have amounted to a 
satisfaction of the judgment, and there would have been nothing 
to assign. Besides; it may well be questioned, whether the as- 
sent of the defendants to the purchase of the judgment by Joice 
does not estop them, from insisting upon its discharge by any 
thing previously done by the sheriff, and impose on them the task, 
if desired, of re-possessing themselves of the slaves taken under 
the execution. The principle we have stated, will not apply so 
as to discharge the judgment against the debtor toa greater ex- 
tent where the goods are restored to him by his own consent, 
than where they are obtained by a wrongful act ; and the case 
of Hunt v. Breading, [12 Serg. & R. 37,] which has been cited 
for the plaintiffs in error, does not maintain a contrary doctrine. 

2. That judgments may be assigned, so as to transfer to the 
assignee an equitable interest, and authorise him to sue an exe- 
cution thereon in the plaintiff's name for his benefit, hasnot, nor 
indeed can be, successfully questioned. The facts stated in the 
record, very satisfactorily show, that the judgment was regular- 
ly assigned ; in fact, that unusual care was taken tc perfect the 
arrangement ; for it seems to have had the assent of both parties, 
and to have been intended to substitute Joice to all the rights and 
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remedies of the plaintiff. “Whether the object of the assignee was 
really to aid the defendants, we have no means of judging, nor 
do we think it very important; for so far as the record imparts 
information, he has obtained a security for his money, which the 
law will protect. It is needless to consider the powers of an at- 
torney at law, since the transaction we are examining received 
the sanction of the client. 

3 and 4. In Harkins v. Clemens, [1 Porter’s Rep. 30,] it ap- 
pears that the sheriff returned a fieri facias “satisfied,” and the 
clerk issued an alias; and the question was, whether the clerk 
had authority to issne the second until the return upon the first 
fi. fa. was modified by leave of Court—t was held, that if there 
was a mistake in the return, and the greater part of the judgment ' 
was unpaid, still, the clerk could not regularly issue another ex- 
ecution when full satisfaction had been returned on the first ; and 
that the action of the Court was necessary to authorize it. Se- 
veral of the cases cited for the plaintiffs in error, show such to be 
the law, but it is unnecessary to notice them particularly, as the 
decision of our own court is directly in point. 

The return made by the sheriff; on the execution issued re- 
turnable to the spring term of 1841, does not literally pursue ei- 
ther of the forms furnished by the act of 1807, yet it states, in 
effect, either that the defendants had paid or adjusted the execu- 
tion to the satisfaction of the plaintiff, or his attorney, or both of 
them ; and that the costs and commissions had been paid to the 
sheriff. The fair inference from all this is, that the execution 
had been satisfied not only as to costs and commissions, but also 
as to the damages directed to be made. How the damages had 
been settled, whether by a cash payment, or in some other way, 
does not appear; be this as it may, the return is sufficiently po- 
tent to have arrested all subsequent executions until the Court had 
authorised them to issue. 

In respect to mesne process it has been held, that the sheriff is 
not confined to the statute form in making his return, but his in- 
dorsement upon a writ, that the defendant had acknowledged ser- | 
vice, was sufficient to bring the party into Court, though the sta- 
tute requires that a copy of the process shall be left with the de- 
fendant. [Rowan v. Wallace, Judge, &c. 7 Porter’s Rep. 171.] 
No reason occurs to us for the application of a rulo less latitudi- 
nous in the execution of final process ; the more especially as in 

12 . 
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both cases the sheriff is subjected to severe inflictions, either for a 
false return, or the arrogation of power. 

It results from the view taken, that it was competent for the 
Circuit Court to have permitted the sheriff to amend his return 
according to the truth of the case, but the executions issuing sub- 
sequent to the spring term of 1841, were voidable at least, and 
should havebeen quashed. The consequence is, that the judgment 
upon the motion to quash, is reversed, and the cause remanded. 


JOHNSON v. JOHNSON. 


1. Contracts made between trustee and cestui que trust, or between guardian and 
ward, soon after the latter comes of age, or onc standing in the relation of guar- 
dian, are viewed with so much jealousy by courts of chancery, that they are 
voidable by the latter, if within a reasonable time, he seeks to avoid the contract. 
Such a contract can be supported only where the trustee or guardian, previous 
to the contract has made such a full and fair disclosure of all the facts or cir- 
cumstances which have come to his knowledge as such, as to enable the other 
party to deal with him on equal terms—whether mere inadequacy would not be 
sufficient to set aside such a contract—Quere. 

2. A confirmation of an invalid contract, to be operative as such, must be made 
with full knowledge of all the facts, the ignorance of which rendered the pre- 
vious contract void, and with the intent that such act should confirm it. 

3. The statute of limitations is as available in equity, as at law, in all cases:where 
the courts have concurrent jurisdiction; but the mere staleness of a demand will 
prevent a court of equity from granting relief when no statute of limitations 
governs the case. 

4. A purchase by a trustee from his cestui que trust, though open to enquiry with- 
in a reasonable time, puts an end to the trust. 

5. A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the administrator having rendered 
no inventory of the estate, or stated an account, and the purehase being made 
at a grossly inadequate price, considered fraudulent and voidable at the election 
of the distributee, if application had been made for that purpose within a reason- 
able time afterwards, or within a rcasonable time after obtaining knowledge of 

the frand. 
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6. After the lapse of eleven years from the making of such a contract, a court of 
equity will not lend its aid to rescind it, and compel the administrator to account; 
the distributec having, when the contract was made, or soon afterwards, know- 
ledge of circumstances sufficient to put him on enquiry, and six years after- 
wards being affected with the notice of the fraud. 

7. Notwithstanding a fraud may have been committed, the bar, from lapse of time 
will be effectual, unless a suit is prosecuted within a reasonable time after the 
discovery of the fraud; and it is not true, at least in equity, that time does not 
commence running until after the discovery of the fraud. — 

8. When lapse of time is relied on by the defendant, if the complainant wishes to 
avail himself of any of the exceptions to the rule, he must put such matter in 
issue, either by amending his bill, or by a special replication. 

9. An allegation in a blll, that. the complainant was not advised, until long after 
the settlement was made, that a frand had been practiced on him, is too vague , 
and uncertain. The time when he acquired such knowledge should have been 


stated. 





Error to the Chancery Court at Mobile. 


This bill was filed in 1835, by the plaintiff in error against the 
defendant in error. The bill charged, that the defendant in 1816, 
became the administrator of the estate of the father of the plain- 
tiff, and possessed himself of the slaves and other property of the 
deceased. That he also married the mother of the plaintiff, and 
reared him in his own family, and treated him very badly, giving 
him scarcely any education, and clothing him badly; that the es- 
tate was but little in debt; that the administrator never filed an 
inventory in the county court, or made a final settlement—but 
shortly after he became of age, induced him to come to a settle- 
ment, and representing the estate to be of but little value, obtained 
from the plaintiff, a conveyance of his interest in his father’s es- 
tate for the consideration expressed in the conveyance, of one 
thousand dollars; that of this sum, he received only a negro girl, 
valued at three hundred and forty dollars, and the promissory 
note of the defendant for three hundred and eighty-seven dollars, 
which was all he ever received as his share of his father’s estate. 
That he was not advised, until long afterwards, that his share in 
his father’s estate, was much more valuable than the administra- 
tor had represented it to be, and when so advised, and frequently 
since, applied to him to come to a fair and just account. The 
prayer of the bill is for an account and settlement of the estate, 
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and that the defendant be decreed to pay him one-sixth part 
thereof, deducting the amount received, &c. 

The defendant by his answer admits that he administered on 
the estate of complainant’s father, and insists that he filed an in- 
ventory in the Orphans’ Court, and that he did, so far as he was 
capable, correctly administer the estate, having paid between nine 
and ten thousand dollars of debts due by the deceased; and that 
he made just distribution among the heirs. That in June, 1824, 
after the complainant became of age, and had taken the counsel 
and advice of his friends, being of sound mind, capable of reading 
and writing, and being well acquainted with the property be- 
longing to his father’s estate, he agreed, in consideration of one 
thousand dollars, to convey, and did convey, to defendant, all his 
interest in his father’s estate,except a claim to seme negroes then in 
suit, which conveyance was attested by two witnesses, and states 
that he paid the full some of one thousand dollars to complainant, 
and also settled with him afterwards, for his share of the negroes 
in suit, and not conveyed by the deed aforesaid. He admits that 
the complainant resided in his family, and that he clothed and 
educated him. He further states, that in September, 1826, the 
complainant, w:th another distributee exccuted to him a bond, 
in the sum of twelve hundred dollars, with condition to indemnify 
him against any debts which might afterwards come against the 
estate—which is also made an exhibit. The answer also sets 
forth a particular description of the property of the estate, and 
the disposition made of it, the portions assigned to the other dis- 
tributces, &c., and relies upon the great lapse of time which has 
intervened between the final settlement, and the exhibition as a 
bar to any proceeding in equity, &c. 

A large amount of testimony was taken to show the value of 
the estate in 1824, which, from the view taken by the court, need 
not be stated. It was also proved, that in 1830, the defendant 
settled with the husbands of two of the sisters of complainant, 
and gave to each, eight negrocs, one hundred head of horned 
cattle, a feather bed, &c., as their share of their father’s estate. 

It was also in proof, that the complainant, at the time, or short- 
ly after the contract was made, was put upon his guard against 
the defendant, and advised not to settle with him. 


Mr. Lessesne, with whom was Mr. Dunn—contended, that 
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the settlement made by the defendant with the plaintiff, was ab- 
solutely void, being shown to be fraudulent, by the proof, that the 
plaintiff had no means of knowing the value of his interest in his 
father’s estate, and that the purchase by the defendant, of the plain- 
tiff’s interest, shortly after he came of age, at a grossly inadequate 
price, was a fraud. That in addition, he was quasi guardian, 
and that for that reason also, the contract was void. 

That the statute of frauds was not a bar in equity, except 
where the corresponding remedy was barred at law; that no ac- 
tion at law was given for a distributive share of an estate, and 
therefore, there was no statute of limitations applicable to it; that 
mere lapse of time in those cases to which no statute of limita- 
tions applies, is always considered by a court of chancery in re- 
ference to the circumstances of the case, its object being the re- 
pose of titles and the peace of families. 

That the rule, that time began to run from the discovery of the 
fraud, did not apply to cases of a purely equitable nature, as this 
was; that the allegation in the bill, that the fraud was not discov- 
ered until a long time afterwards, was sufficient; the case being 
purely an equitable one, it was for the defendant to fix the date of 
the discovery. 

That the act relied on as a confirmation could not have that 
effect, as it appears to have been made in ignorance of the fraud, 
and without any intention that it should confirm the previous con- 
tract without which it could not be a confirmation of the former; 
that the pretended confirmation was itself a fraud, and the whole 
transaction the act of a designing, artful man, operating on a 
young, unsuspicious and ignorgnt man. They cited, 20 Johns. 
576; 2 Porter, 58; 3 Dess. 238; 2 Fon. Eq. t. p. 259; Caro. Law 
Rep. 508; 3 Johns. C. 216; 7 ib. 126; Angell on Lim 356; 4 H. & 
M. 277; 1 Johns. C. 316; 2 S. & P. 70; 1 P. Williams, 549-572; 
1 Vernon, 586; 3 Battle 218; 4 Dess. 422; 3 J. J. Marshall, 15; 
4 Johns. C. 293; 1 Story’s Equity, 337; 3 Yerger, 369; 1. 
Russ. & M. 418; 6 Vesey 270; 2 Schoales & Lef. 483; 1 
B. & C. 445;3 P. Williams, 143; 9 Vesey 297; Fonb. Eq. 260 
4 Dess. 706; 6 Wheaton, 497; 3 Marshall, 316; 1 Jac. & W. 63; 
2 Vesey, 272; 1 Edwards, 343; 2 Edw. 164. 


J. Gayne, contra,—maintained that although the statute of 
limitations could not be pleaded, nor lapse of time insisted on, 
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where there was a continuing trust, yet if the trustee deny the 
right of the cestui que trust, and the possession becomes adverse, 
lapse of time from that period, constitutes a bar in equity. 

That ina case where a contract is alleged to have been ob- 
tained by fraud, the statute of limitations is a good plea from the 
time of the discovery of the fraud, and it must be alleged in the 
bill that the fraud was not discovered within six years, or a waiver 
of the objection as to length of time, must appear on the face of 
the proceedings. 

That in cases where courts of law and equity have concur- 
rent jurisdiction, the statute may be pleaded in bar as a matter of 
right, and that in cases of equitable titles, equity adopts the sta- 
tute of limitations as a positive rule, and requires relief to be 
sought within the period prescribed, whether of real or personal 
property. 

That although a contract may be set aside for fraud, yet if it 
is deliberately confirmed, either expressly or by implication, equi- 
ty will not interfere. In support of these positions, he cited, 
7 Johns. C. 90; 2 Porter, 58; 8 ib. 212; 1 Madd. 256; 1 Story’s 
Eq. 73; Story Eq. P. 585, 586, 389, 624; 2 Story’s Eq. 735. 


ORMOND, J.—This bill was filed by the plaintiff in error a- 
gainst the defendantin error, who was the administrator of plaintifl’s 
father’s estate for an account and settlement. The defence set up 
is, that after the complainant became of full age, in 1824, the de- 
fendant accounted with him and fully paid him all that was com- 
ing to him from his father’s estate; that two years afterwards, he 
confirmed the settlement so made, and acquiesced in it, until the 
filing of the bill in 1835, and the defendant relies upon the settle- 
ment so made upon the subsequent confirmation, and upon the 
lapse of time, as constituting a bar to the relief sought by the bill. 

In considering the question of the fact merely of a settlement 
having been made between the parties, the relation which they 
bore to each other at the time, and that which had previously 
subsisted between them, will have an important bearing upon it. 
The defendant as administrator was a trustee for the plaintiff, 
and not only so, but having married his mother, and reared him 
in his family, he was quasi guardian and stood towards him in 
loco parentis. 

Contracts made by persons, between whom the relation of trus- 
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tee, and cestui que trust exists, are viewed with so much jealousy 
by courts of chancery, that they are voidable by the latter, if 
within a reasonable time, he secks to set the contract aside, and 
can be supported only, when the trustee previous to the contract, 
has made such a full disclosure of all the facts and circumstances 
which have come to his knowledge, as trustee to the cestut que 
trust, as to enable the latter to deal with him on equal terms. 
Even then, in the opinion of Lord Eldon, in Coles v. Trecothick, [9 
Vesey, 246,] if there be any inadequacy of price, the contract 
cannot be maintained; [Campbell v. Walker, 5 Vesey, 678; Salt- 
marsh v. Beene, 4 Porter, 293.] 

The same rule upon analogous reasoning, applies to settle- 
ments made by guardians, or persons occupying that relation with 
their ward, shortly after their coming of age. The superior 
knowledge of the subject of the contract, and the control which 
one of the parties has always been accustomed to exercise over 
the other, prevents that contestation between the parties, which is 
the principal, if not the only security against unfair dealing. In 
such cases, the parties do not meet on equal terms, it is therefore 
almost, if not quite, a matter of course to open the account, or set 
aside the contract, if seasonably applied for, even when there has 
been no fraud, or circumvention, if a reasonable doubt exists of 
the justice of the account. [Hatch v. Hatch, 9 Vesey, 297; Re- 
vett v. Harvey, 1 Sim. & Stu. 592.] 

The facts of this case are such as to leave but little if any doubt 
on our minds, that the sum received by the plaintiff, at the settle- 
ment made with the administrator, as his share of his father’s es- 
tate, was grossly inadequate. There is great difficulty in ascer- 
taining the precise value of the estate in 1824, when the settle- 
ment was made. No inventory was filed, at least none is pro- 
duced, or its absence accounted for, and none appears among the 
records of the Orphans’ Court. The answer of the defendant 
as to the value of the estate at that time, is vague and uncertain, 
and the estimate of the witnesses exceedingly variant. It is a ve- 
ry suspicious circumstance that no account in fact ever appears 
to have been stated, but the value of the interest of the plaintiff 
ascertamed from conjecture, or taken at the estimate of the de- 
fendant. It is therefore highly probable that the sum received 
by the plaintiff, at the settlement, fell far short of that to which he 
would have been entitled upon a fair and just statement of the 
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account. He has then, upon the principles previously stated, a 
right to call on the defendant to re-state the account, if he has not, 
by his subsequent acts, and by his /aches waived or lost it. 

The confirmation set up by the defendant cannot avail him. 

A confirmation to be operative as such, must be made with full 
knowledge of all the facts, the ignorance of which, rendered 
the previous contract invalid, and with the intent that such act 
should confirm the invalid contract. [Chesterfield v. Janssen, 1 
Atkins, 354; Cockerell v. Cholmely, 1 Russ. & M. 418; Butler v. 
Haskell, 4 Dess. 712.] The transaction relied on here as a con- 
firmation, wants every essential ingredient of such an act, and ap- 
pears to have been intended for an entircly difierent purpose—its 
avowed object being merely to provide an indemnity for the de- 
fendant, if debts should subsequently come against the estate. If 
at the time it was contemplated by the defe ndant that this bond 
of indemnity should exert any influence upon the previous con- 
tract, such design should have been disclosed to the plaintiff, 
which does not appear to have been done. 
* The only question in the cause upon which a difference of opin- 
ion could arise, is, whether the /aches of the plaintiff, in not seeking 
until after the lapse of eleven years, to disturb his settlement, made 
as is stated, both in the bill and answer, after he had attained to 
his majority, ought not according to the principles which govern 
courts of equity, prevent him from obtaining relief. 

It is well settled at this day, that the bar ‘of the statute of limi- 
tations is as available in chancery, : as at law, in all cases where 
these courts have concurrent jurisdiction. [Kane v. Bloodgood, 
7 Johns. C. 122; Maury’s adm’r vy. Mason’s adm’r 8 Porter, 211; 
Wood v. Wood, 3 Ala. Rep. 756.] In the case last cited, the 
bill was filed by a residuary legatee against the executors for an 
account and settlement of the estate, and this court held, that as 
by our statute, an action of account was given toa residuary 
legatee, against the executor, and as that action was barred by 
the statute of limitations, the bar was effectual to prevent a suit 
in chancery having the same object. 

The bill in this case is filed by a distributee, who is not embrac- 
ed by the terms of the statute just cited, although in reality, no 
conceivable difference exists between the two cases, except that 
one claims undera will, and the other by operation of law. As 
however, no action at law is given for the recovery of a distri- 
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butive share of an estate, there is no statute of limitations appli- 
cable to this case, unless the time within which an action could 
be instituted on the administration bond, should be held to apply 
a point not necessary to be determined in this case. 

The doctrine that the staleness of a demand will prevent a 
court of equity from granting relicf, where no statute of limitations 
directly governs the case, is peculiar to that court, and has been 

adopted by it, for the preservation of the peace of society. [2 
Story’s Com. on Eq. 735.] This rule of equity is stated with 
great force and precision by Lord Camden, in Smith v. Clay, [re- 
ported ina note in3 Brown's C.639.] « A court of equity which 
is never active in relief against conscience or public convenience, 
has always refused its aid to stale demands, when the party has 
slept upon his rights, and acquiesced fora great length of time. 
Nothing can call forth this court into activity, but conscience, 
good-faith and reasonable diligence; where these are wanting, the 
court is passive and does nothing.” [See also Hovenden v. Lord 
Annesley, 2 Sch. & Lef. 634,] 

It is quite obvious from the reason of the thing, that no precise 
rule can be laid down in advance, applicable to this class of cases. 
Each must, to some extent, depend on its own circumstances, and 
will be controlled or modified by them, and by analogy to other 
known and settled rules of law. The subject in dispute will also 
materially affect the question, as by the statute law, a longer pe- 
riod of time is allowed for bringing suits for the recovery of land 
after the cause of action accrues, than for personal property. So 
a court of chancery would grant a longer indulgence when the 
matter in dispute was land, than when it was personal property, 
before it would consider it so antiquated as not to be entitled to 
the aid ofthe court. The principles applicable to such cases, are 
admirably illustrated by the Master of the Rolls, in Chalmer v. 
Bradley, [1 Jac. & Walker, 51.] 

It is certainly the general rule that the statute of limitations will . 
not run against a subsisting and continuing trust, but cases may 
exist, in which, notwithstanding the trust has never been put an 
end to, it would after a great lapse of time, be the duty of a court 
of chancery, to refuse its aid, and presume from such unreasona- 
ble delay, either satisfaction or abandonment of the claim; and 
such, I understand to be the decision of the chancellor, in the case 
last cited. 

13 
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These presumptions do not proceed from a belief by the court 
that the things presumed to be done, have actually taken place. 
[Eldridge v. Knott, Cowp. 214; Hillary v. Waller, 12 Vesey, 
252; Gibson v. Barremore, 5 Johns. C. 550.] «These presump- 
tions (says Chancellor Kent,) to be drawn by courts in the case 
of stale demands, are founded in substantial justice and the clear- 
est policy. Ifthe party having knowledge of his rights, will sit 
still, and without asserting them, permit persons to act as if they 
did not exist, and to acquire interests and to consider themselves 
as owners of the property, there is no reason why the presump- 
tion should not be raised.” 

This, however, is not the case of a subsisting trust. By the 
sale and conveyance by the plaintiff, of his interest in his father’s 
estafe to the defendant, an end was put to the trust which had 
previously subsisted. «In purchases by a trustee from his cestui 
que trust, an act is done which though open to enquiry, puts an 
end to the relation between them; if the purchase stands, he is no 
longer a trustee, the other party has becn permitted to become 
the beneficial owner. He cannot however, by any act of his own, 
without communication with his cestui que trust, denude himself 
of the character of trustee, till he has performed the trust.” Chal- 
mer v. Bradley, [1 Jacob & Walker, 51.] It has been shown 
in a previous part of this opinion, that such a transaction is sus- 
picious, and may gencrally be set aside by the cestui que trust, if 
application for that purpose is made within a reasonable time— 
has that been done in this case ? 

We entertain no doubt that the time which has been permitted 
to elapse in this case, eleven years, should prevent a court of 
chancery from entertaining the cause. From the time the con- 
tract was made, the defendant has held and claimed the slaves 
and other personal property thereby conveyed as his own, with 
the full knowledge of the plaintiff. The necessary tendency of 
»this long delay must be to increase, greatly, the difficulty if not 
to render it impossible now to state the account correctly, which 
as commenced in 1816, would go back a period of twenty-seven 
years. The death of witnesses, the loss or destruction of vouch- 
ers and other memoranda of such ancient transactions, which 
must necessarily have taken place during that long space of time, 
renders it highly improbable, if not impossible, that the account 
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should now be justly stated. Indeed the long silence of the plain- 
tiff was well calculated to bury the whole matter in oblivion. 

There is no hardship or injustice in requiring a party to assert 
his rights within a reasonable time after he becomes cognizant 
of them, and all legal impediments are removed: whilst on the 
other hand, the repose of society imperiously demands, that un- 
reasonable delay in bringing suits, should not be tolerated. The 
conviction, that the best interests of the community are thereby 
promoted, has been constantly gaining strength. The legislature 
of this State, at its recent session, reduced the time within which 
suits may be brought for the recovery of real property, from 
twenty to ten years; and it would be strange ifa court of chance- 
ry would permit a suitor to create for himself a longer limitation, 
in a suit for personal property, than the law would allow, if the 
subject of the suit were land. 

It must however, be admitted, that many of the older cases hold 
a language different from this, especially in cases infected with 
fraud. Thus, Lord Northington, in Alden v. Gregory, [2 Eden, 
280,] is reported to have said, that «no delay should purge a 
fraud,” and granted relief after a great lapse of time. So in 
Pickering v. Lord Stamford, [2 Vesey, 279,] Lord Alvanley with 
great reluctance, and apparently against his own convictions, de- 
creed an account after the lapse of forty years, but that was the 
case of a continuing trust, and the party ignorant of his rights. 
These cases are not now considered law in England, as is shown 
by the opinion of Lord Chancellor Hart, in the very recent case 
of Byrne v. rere, [2 Molloy, 157.] Having stated the law to 
be different from that advanced in Alden v. Gregory, he says: 
“This was held differently in Alden v. Gregory, [2 Eden, 280.] 
But that case is an exception, and it has hardly been followed 
since Lord Northington’s time. The passage there isvery strong. 
He says, ‘will delay ever purge a fraud; and he answers, ‘never 
while I sit here:’ but that extreme doctrine, which indeed, hig 
own case did not come up to, although we find it for some time” 
kept alive in the dicta of judges, was not acted upon after Lord 
Northington ceased to sit.” He proceeds to comment on suc- 
ceeding decisions, and says that the decision made in Pickering 
v. Lord Stamford, would not be followed now, and that the de- 
cisions of Morse v. Royal, and Hillary v. Walker, reported in 12 
Vesey, 239, 377, have been held since, to be of little authority. 
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It will be found on examination, that most, if not all the cases 
in which relief has been granted, after a great lapse of time, were 
either cases of fraud or continuing trusts, in which the parties 
were ignorant of their rights, or the matter in controversy was 
land, in regard to which, by analogy to the statutes of limitation, 
a longer delay has always been tolerated by courts of equity, than 
when it was personal property. Thus the late case of Bennett 
v. Colley, [2M.& K. 225,] was the case of atrust,and the party was 
ignorant of his rights; but the main ground of the decision was, 
that he could not have filed his bill sooner than he did. 

In Watson v. Toom, [5 Madd. 40,] and Purcell v. Macnamara, 
{14 Vesey, 91,] relief was given expressly on the ground of the 
ignorance of the parties of their rights. 

Pickett v. Loggin, [14 Vesey, 215,] is a very peculiar case. 
The delay was twelve years, and the object of the suit was to set 
aside a conveyance of land obtained by undue influence operat- 
ing on the abject poverty of the plaintiff, which was so great that 
a bill filed four years after the transaction was abandoned for want 
of means to carry it on. 

In Murray v. Palmer, [2 Schoals & Lefroy, 474,} after the 
lapse of twelve years, a conveyance for land was set aside as 
having been fraudulently obtained. The chancellor admitting the 
difficulty from lapse of time, granted relief principally on account 
of the ignorance of her rights. In the subsequent case of Webb 
v. Korke, 672 of the same book, where the delay was about eleven 
years in an application to set aside a lease for 999 years, impro- 
perly obtained, the chancellor admitted that the objgction would 
be available ifthe lease had been acted on by the parties, which 
he showed was not the case. 

In Bergen v. Bennett, [1 Caine’s Cas. 1,] the court refused to set 
aside a purchase by a trustee of mortgaged premises at his own 
sale, after the lapse of sixteen years. In Ray v. Bogart, [2 Johns. 
Cases, 436,] where eleven years had elapsed without a settlement 

‘of partnership accounts; the court refused to entertain a bill. _ In 
Rayner v. Pearsall, the court refused to compel the administrator 
of an executor to account after the lapse of twelve years; and in 
Bertine v. Varian, [1 Edwards, 347] refused to compel the guar- 
dian and administrator of a guardian to account after a delay of 
eleven years. 

It would be a useless consumption of time, to attempt even a 
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notice by name, of all the cases upon this question. It may, how- 
ever, we think, be stated as the result of the modern authorities 
at least, that even where there is a subsisting trust, unless the par- 
ty was ignorant of his rights, courts of equity will, after a great 
lapse of time, presume a satisfaction. That if the possession of 
the trustee becomes adverse to the cestui que trust, lapse of time 
from that period may constitute a bar in equity; and this is re- 
cognised as the present state of the law upon this subject, in 
Hatfield v. Montgomery, [2 Porter, 76.] 

In this case, as already stated, the trust was destroyed by the 
contract between the parties. However suspicious that transac- 
tion may be, it must, until it is set aside, put an end to the relation 
which had previously subsisted between them. 

But it is insisted that this contract was itself fraudulent, andisthere- 
fore void. It by no means follows, that because the contract was 
fraudulent, that it is therefore a nullity; even a fraudulent con- 
tract may be ratified by express agreement, or by long and un- 
reasonable acquiescence in the assertion of rights thereby ac- 
quired, with knowledge of the facts. And if during the whole 
or the principal part of the time which has been permitted to 
elapse in this-case, the plaintiff was cognizant of his rights, and 
permitted the defendant to act and deal with the property con- 
veyed as his own, he must in this court, be presumed to have 
abandoned them. 

To come to a proper consideration of this part of the case, it 
is necessary to ascertain what is the case made by the bill. The 
bill charges. that the plaintiff « was not advised until long after 
the settlement was made between himself and said James ; that 
his claim to his share and part of his father’s personal estate and 
effects was greatly more valuable than the said James had repre- 
sented the same to be, and that he had been grossly and fraudu- 
lently imposed on in said settlement by said James ; and your 
orator immediately after he was so advised, offered said James to 
come toa fair and just account, &e-” If the design of this alle- 
gation was, by anticipation, to remove the objection arising from 
lapse of time, it must be unavailing. The allegation that he was 
not advised of the fraud until long after the settlement, is too 
vague and uncertain to be the basis of any action in a court of 
justice. One man might consider one year,or indeed a shorter pe- 
riod, a long space of time, whilst another might not consider ten 
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years as entitled to that appellation. In Bertine v. Varian, [1 Ed- 
wards, 343,] a similar.allegation, in a bill to prevent the opera- 
tion of the statute of limitations, was rejected for uncertainty. 

When lapse of time is relied on by the defendant, if the com- 
plainant wishes to bring his case within any of the exceptions, he 
must amend his bill or file a special replication, putting such new 
matter in issue. [South Sea Comp. v. Wymondsell, 3 P. Wms, 
145; Bertine v. Varian, 1 Edwards, 343; Maury’s adm’r v. Ma- 
son’s adm’r, 8th Porter, 211; Hatfield v. Montgomery, 2 Porter, 
58.] And as this has not been done, evidence could not be re- 
ceived to repel the presumption arising from lapse of time. 

We are however of opinion, that if the case made by the bill, 
admitted of proof of facts to excuse the delay in bringing the suit, 
that it does sufficiently appear that the plaintiff was apprised of 
the fraud, if not at the time the contract was made, at least soon 
afterwards. 

The law upon this subject is usually stated, that time does not 
commence running until after the discovery of the fraud. How- 
ever true this may be, as it respects the plea of the statute of limi- 
tations, in a court of law, its correctness may well be doubted, 
when applied to a suit in chancery in a case where the court acts 
upon its own peculiar doctrine of discouraging stale demands. 
If a considerable period of time has elapsed before the discovery 
of a fraud, the efflux of time already past should quicken the dili- 
gence of one who desired to avoid a contract for that cause, espe- 
cially ina case, where by the exercise of any diligence, the true 
state of the case might have been known at an earlier period. 

In the late case of Byrne v. Frere, [2 Molloy, 157] already re- 
ferred to, the chancellor holds this language: « Now, length of 
time, of more than twenty years, bars even in a case of fraud, if 
the party to be barred has become, within any reasonable period, 
cognizant of the facts. For if there is the full period of twenty 
years, it is immaterial that, during much of that time, he had no 
notice of the fraud. It is a common mistake to suppose that time 
only begins to run from notice of the fraud. If the full twenty 
years are run, and the party has during a reasonable period 
within that time been cognizant of the facts constituting the fraud, 
always supposing no disability proved, by which I mean legal 
disability, and not want of means or poverty, he is barred. This 
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court will give him no aid. It will refuse to be active, even to 
the extent of compelling a discovery.” 

In this case, it will be observed, that when the chancellor speaks 
of twenty years being a bar, he has reference to the statute of li- 
mitations barring an entry into lands after that period, and which, 
by analogy, applied to the case before him; but the case is a full 
authority to show that in equity, the computation of time is not 
made from the discovery of the fraud, but that if one having know- 
ledge of the fraud will still lie by and permit the full time to run, 
within which, if no fraud existed, the court would not interfere, 
the fact of fraud will not entitle him to relief, although during 
much of the time, he had no notice of the fraud. 

Here, the plaintiff, as appears by the proof, and the internal evi- 
dence afforded by the case itself, had such notice previous to the 
contract being made, as should have put him on enquiry, and 
subsequently, full and complete notice. 

The contract now sought to be set aside, appears not to have 
been hastily or unadvisedly made. The relations of the plaintiff 
were fully apprized of the value of the property which the defend- 
ant had in possession, as adminisirator, as is fully shown by their 
testimony. It also appears that they considered that the defend- 
ant had treated the plaintiff badly during his minority, and it 
would be a fair presumption that they advised him of his rights 
when he came to years of maturity: such appears from the testi- 
mony to have been the facts. The defendant in his answer, de- 
nying that the plaintiff was ignorant of his rights, says that the 
settlement was made after the plaintiff had taken the counsel and 
advice of his friends, and that he well understood what property 
belonged to his father’s estate, and had been often told of its va 
lue and amount. From the testimony of John D. Johnson, it ap- 
pears that the plaintiff informed him that he had been advised by 
his relations, and persons of intelligence, not to settle with the de- 
fendant. Joseph Johnson, another witness, deposes, that plaintiff 
told him previous to the settlement, that he did not intend to set- 
tle with the defendant, unless he settled fairly. After the settle- 
ment, he expressed his satisfaction with it, and has done so repeat- 
edly since. In addition to this, it must be added, that the plaintiff 
had been familiar, from his boyhood, with the property of his fa- 
ther’s estate, in the possession of the defendant, consisting as it 
did, almost entirely, of slaves. 
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These facts would have opposed no obstacle to the rescision of 
the contract, if a seasonable application had been made for that 
purpose, but they are potent against the application after such 
long delay. As they show satisfactorily that the plaintiff was put 
on his guard—that he always had the means of ascertaining the : 
facts—the same means indeed were within his reach, and the 
same facts were within his knowledge, when the contract was 
made, or soon after, which existed at the time of the filing of the 
bill. In 1830 the defendant settled with the husbands of two of the 
plaintiff's sisters, and paid them a sum as their share of their fa- 
ther’s estate, greatly in amount beyond what he had paid the 5 
plaintiff. If before, he only had doubts whether the settlement 
made with the defendant, was correct, here was a fact which 
should have opened his eyes to the truth. Yet he lies by five 
years longer, and finally, as appears from the testimony, yielded 
to the importunity of his friends, when the suit was instituted. 

It is not credible that the plaintiff was ignorant of those facts 
which all the other members of his family were cognizant of, be- 
ing, as it appears he was, in intercourse with them, and in fact, it 
appears that they advised him against the settlement, when made, 
and expressed dissatisfaction with it afterwards. The conclu- 
sion, therefore, is irresistable, that he was as well acquainted with 
the facts, upon which relief is now sought, when the contract was 
made, or soon afterwards, as he was when the bill was filed.— 
Nor is there any allegation in the bill entitled to notice, that such 
is not the fact. The delay which has taken place cannot be as- ; 
cribed to the defendant, but is the voluntary act of the plaintiff. . 
If the knowledge of the plaintiff of unfairness in the settlement, 
previous to the settlement of the defendant with the sisters of the 
plaintiff, could be considered as amounting to conjecture or sus- 
picion only, certainly after that event he must have known the 
value of his interest, yet he lies by five years longer. According 
to the decision of Byrne v. Frere, (previously cited,) in computing 
the time, this must be added to the previous delay, even ifthat was 
the first distinct intimation of the fraud, which is hardly possible. 

This may be, and probably is, a case in which injustice has 
been done to the plaintiff, but we feel ourselves constrained to 
hold, that his /aches has been so great, as to require this Court 
not to set so pernicious a precedent, as would be established by 
granting the relief sought by the bill. 
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In the argument of the cause, some. stress was id ose 
ignorance and supposed imbecility of mind of the plaintiff. re 
can be no doubt that when the contract was entered into, the 
plaintiff was an ignorant young man, with but little knowledge 
of the world ; and although it does not appear, and indeed is not 
alledged in the bill, that his incapacity was so great as to author- 
ize the rescission of the contract for that cause alone; it would 
certainly have been an important fact ifa seasonable application 
had been made. It can exert no influence whatever now. This 
decision is not based on the ground that the contract is fair and 
equal between the parties. On the contrary, we do not doubt 
that a most unfair advantage was gained by the defendant, but 
it is founded on the acquiescence of the plaintiff, with knowledge 
of his rights in this imposition for such a length of time that to 
permit him now to unravel the transaction, would in effect be to 
permit him to commit a fraud on the defendant. As to his ca- 
pacity, it appears that he is a man of ordinary intelligence, hav- 
ing, as appears from the testimony, been the owner of a store, 
and engaged in the business of merchandize. 

The decree of the chancellor must be affirmed ; but this is not 
considered a proper case for costs. Each party will pay his own 
costs in this court. 


GOLDTHWAITE, J., dissenting—In my judgment, the 
complainant is entitled to all the relief sought by his bill, so far as 
he claims as a distributee of hfs father’s estate ; and he would 
also be entitled to distribution for his share of his deceased bros 
ther’s portion, by taking out administration on that estate. I algo 
consider that both these accounts should be stated upon the most 
rigorous principles known to courts of equity. I shall endeavor, 
as briefly as possible, to give the reasons which lead me to these 
conclusions. 

The defendant is not to be considered merely as the adminis- 
trator of the estate committed to his charge, because, in addi- 
tion to the duties imposed by this office, there was the superadded 
obligation arising out of his relation to the complainant. The 
defendant, after his intermarriage with the complainant's mother, 
stood to him in loco parentis ; yet we find every obligation vio- 
lated, and the child that should have been cherished and kindly 
treated, banished from the house of his mother, and brought up 
14 
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almost, as-a slave ; and this, notwithstanding he was entitled to 
an estate amply sufficient for his support. For eight years the 
complainant is suffered to remain in this condition, and when on 
the eve of his majority, but yet during his actual minority, the de- 
fendant makes a pretended settlement, and takes from him a con- 
veyance of all his rights for a grossly inadequate consideration. 
This transaction is considered by all the members of the court 
as fraudulent, but a majority ofthe judges hold that the /aches of 
the complainant has been such, as, in connection with the subse- 
quent transactions-between these parties, to debar a court of equi- 
ty from listening to his complaint. 

I apprehend that no case whatever can be found where such a 
transaction as this has been sustained by a court of equity. The 
universal rule is, that if a trustee will deal with his cestui que trust 
he must always be prepared to shew that the dealing is entirely 
fair, made upon the fullest communication of all the facts and cir- 
cumstances connected with the trust property, and upon the pay- 
ment of a consideration fully adequate. It does not rest with the 
cestui que trust to shew by evidence that the dealing is unfair, or 
that an advantage has been taken of him ; but the onus is cast on 
the trustee to support it. A multitude of cases might be cited in 
support of this principle, but one of recent date will be sufficient 
for reference, [Hunter v. Atkyns, 1 Coop. 8. C. 464. See 8 
Cond. E. C. 497.] 

I presume the same principle applies to any pretended confir- 
mation of any such dealing subject to impeachment, that is, that 
there must be full and complete information of all the circum- 
stances of the trust estate; but beyond this, the act which is re- 
lied on as a confirmation, must be done with the intention of con- 
firming the previous act, and with the knowledge that it might be 
so impeached in a court of equity. [Murray v. Palmer, 2 Sch. 
& Lef. 474, see 486; Morse v. Royal, 12 Vesey, 355, see 494; 
Cockerell v. Chalmeley, 1 R. & M. 425, see 4 Cond. E. C. 494.] 

What then are those acts which are supposed to be confirma- 
tory of the fraudulent settlement? In 1825 the defendant paid 
the residue of a note which was given when the former transac- 
tion was consummated, and he then procured che complainant to 
endorse on the note, or to sign an endgrsement so made, that the 
payment was in full of the balance due him of negro property 
belonging to the estate of his father, and of other things of a per- 
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sonal nature. Now this seems fo me to be nothing but a contri- 
vance, as is said in Wiseman v. Beake, [2 Vernon, 121,] to 
double hatch the cheat. This note bears the same date, and evi- 
dently was given when the settlement was made, and I have-no 
doubt, was a part of the consideration given for it, though the de- 
fendant asserts that it was the consideration for the return of the 
complainant’s interest in the slaves Charles and Sue, and her is- 
sue, without paying for which the complainant would come to no 
final settlement. This assertion is utterly inconsistent with the 
return exhibited, for by that it appears these slaves were ex- 
pressly excepted from the settlement, as they were. then in- 
volved in a chancery suit. A sprevious part of the answer as- 
serts, that after this suit was disposed of, the defendant settled 
with the complainant for his share of these slaves. The receipt 
made on the back of the note, is a release in its terms, not only 
for all the negro property, but is also for all other things of a per- 
sonal nature ; the former release too, contains the same general 
expressions, yet it is entirely evident that the cattle belonging to 
the estate were nct then divided. Certainly this mode of taking 
releases on the back of notes, is a very suspicious way of confirm- 
ing a fraudulent transaction, or of conveying the necessary infor- 
mation to enable one to act advisedly. When the defendant is 
pressed, as I infer, for a division of the cattle, he makes the oppor- 
tunity to involve the complainant in another writing, by which he 
agrees to bear his proportion of any debts which may subse- 
quently come against the estate. This is more than ten years af- 
ter the grant of administration, and I have much difficulty in 
conceiving what claims could then exist for which the defendant, 
as administrator, could then be made liable. But however this 
may be, the paper carries intrinsic evidence that its execution 
was induced by the idea that otherwise no division could be had. 
The declarations made by the complainant, subsequently to the 
settlement, that he considered it as fair, and that his uncle had 
dealt justly by him, are consistent with his want of information 
with respect to the true condition of the estate, but are utterly 
inconsistent with the feelings which he must have entertained, if 
he had known its true value. Nothing, in my opinion, is more 
clear from the evidence, than that he had no suspicion that he had 
been defrauded, until the period when the defendant settled with 
the husbands of his two nieces. This was in 1830; but even at 
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that time the complainant had not the necessary information to ena- 
ble him to ascertain the extent to which he had been defrauded. 

Being satisfied that the supposed confirmatory acts and decla- 
rations have no weight in this case, I will proceed to consider the 
lapse of time. The complainant was born in July, 1803, and 
consequently came of age in that month, in 1824. This bill was 
filed, as I infer from its first continuance, if the summer vacation 
of 1835; therefore, eleven years had elapsed from the period of 
his majority, and a few days beyond that from the time of the 
settlement, that having been made the 18th of June, 1824. 

I think there has sometimes been a great misapprehension of 
the celebrated decisions of Lord Camden, in Smith v. Clay, [ Amb. 
645, ] but better reported in 3 Bro.C. C.639; and of Lord Redesdale, 
in Hovenden v Lord Annesley, [2 Sch. & Lef. 633.] Neither of 
these most eminent men intended to be considered as saying that 
allcases were within the influence of time, for the judgment of 
the first is given with reference toa bill of review, and the case 
of a concealed deed, is by him expressly excepted; and in the 
opinion of the last, it is conceded, [see page 633,] that a trustee 
in possession of the trust estate can never avail himself of the 
lapse of time as against his cestui gue trust. The same admis- 
sion is made by Sir William Grant, in Beckford v. Wade, [17 
Vesey, 88—see 97.] It is only cases of constructive, and not of 
direct trust, in which time operates as a bar. It is true that even 
in cases of direct trust, time has its influence, but it is only by 
way of evidence, in the same manner as length of time would 
create the presumption of payment of a bond at common law. 
[Morse v. Royal, 12 Vesey, 355—see 377.] Doubtless, there 
was a period in the court of chancery of England, when the no- 
tion of trust and fraud was carried to a very improper extent, but 
the doctrines promulgated by Lords Camden and Redesdale, were 
not new even in that court; for Lord Macclesfield, in Lockey v. 
Locky, [Prec. in Chan. 518] had long before recognized and ac- 
ted on the true rule. That was the case of a constructive trust, 
one having secured the profits of an infant’s estate, after six years, 
was held, entitled to the protection of the statute of limitations. 
Whether the same rule could be applied to an actual guardian, I 
need not consider, further than to say, that in my opinion, it could 
not, at any rate, until the relation was dissolved, and the estate 
surrendered. I admit that the effort of courts of equity, ought al- 
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ways to be to bring all cases within general rules, so that as little 
may be left to individual discretion as may be, and that such is 
the constant course of judicial decision; but I apprehend there is, 
or can be no middle ground, between bringing every case with- 
in the analogy of the statutes of limitation, and the similar analo- 
gy of common law presumption, or leaving it to the broad discre- 
tion of each individual judge. I think the English chancellors, 
(and I do not speak of them as differing from American judges, 
but because an examination of the whole number of cases on this 
subject would make a volume) have placed this subject on its 
true foundation; and when they speak of each case, resting on its 
own circumstances, to let in or exclude the bar of time, when the 
case is not controlled by,the statute, they are to be understood as 
speaking of the circumstances as matter of evidence, from which 
a satisfaction might be presumed, a confirmation inferred of an 
impeachable settlement, or ifnecessary, a release. [Morse v. Roy- 
al, supra; Hilfary v. Waller, 12 Vesey, 239; Hercy v. Dinwoo- 
dy, 2 Vesey, jr. 87.] I think it very clear that such was the opin- 
ion of Lord Redesdale, as he gave the decree in the case of Mur- 
ry v. Palmer, [2 S. & Lef. 474,] only a very few months in ad- 
vance of that in Hovenden v. Lord Annesley, and then granted 
relief after a lapse of 12 years, and when the plaintiff had each 
year, received the interest of the purchase money of a sale made 
by her trustee in violation of her rights. 

In the very recent case of Bennet v. Colley [2 M. & R. 225. 
See 7 Cond. E. C. 342,] it was held that thirty years acquiescence 
of a party ignorant of his rights, was neither a waiver, or a con- 
firmation of any thing done against him. The object of the suit 
was to obtain compensation out of the trustee’s estate for a breach 
of duty. 

The case of Alden v. Gregory, [2 Eden, 280,] is in all material 
features, precisely similar to this, and there a conveyance was 
set aside, and account decreed after a lapse of more than 40 years. 

Cases are very numerous also, in which accounts have been 
unravelled as between trustee and cestui que trust, after great 
lapse of time, upon allegation of fraud or mistake. [Whatton v. 
Toone, 5 Madd. 53, after sixteen years; Vernon v. Vawdry, 2 
Atk. 119, twenty-three years; Pickering v. Stamford, 2 Vesey, 
jr. 272, an account decreed in favor of next of kin, against 
executors after forty-one years; Lewis v. Morgan, 5 Price, 42, 
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accounts of thirty years, were unravelled; Purcell v. Mcnamara, 
14 Vesey, 91, & Pickett v. Logan, ib. 285, deeds were set aside 
after fifteen years.] In‘Whalley v. Whalley, [1 Merrivale, 436,] it 
is admitted that time is not a bar when the cestui que trust seeks 
to set aside a deed for the fraud of his trustee and against him. 

This recital of cases might be greatly extended, but I consider 
them as sufficient to show that time is no bar whatever to such 
a suit as this, and that unless a satisfaction can fairly be presumed, 
an account must be allowed. 

Independent of any decision upon this subject, it seems to me, 
that when it is conceded that the mere delay of a distributee to 
call for an account, will not impair his claim upon the administra- 
tor, it would be monstrous to suppose he could effect his discharge 
by a fraudulent settlement, for that would be giving premiums 


for fraud. 


TAYLOR v. BASS. 


T and L, were indebted by a joint and several note to D & Co. and this is redue- 
ed to judgment, all the partners suing. B, one of this firm is indebted individually 
to T.—Held, in a suit by T, for the use of another, against B, that the latter 
cannot set off the joint judgment recovered by the firm of which he is a part- 
ner. 


Warr of Error to the County Court of Tallapoosa county. 


Assumpsit by Taylor, for the use of Berry against Bass, on a 
promissory note made by him, and due 22d January, 1840. At 
the trial, the defendant gave in evidence, under the pleas of pay- 
ment and set-off, a joint and several note made by the nominal 
plaintiff Taylor, and one Lovelace, payable to Dunn & Co. and 
due the 2d January, 1840. Bass, the defendant, was a partner 
of this firm, and the note was reduced to judgment in the 
names of all the partners. This judgment was offered and admit- 
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ted as a set-off. The plaintiff excepted, and now assigns the 
same as error. 


































: Gunn and Gresuam, for the plaintiff in error. » 
Reese, contra. 


GOLDTHWAITE, J.—The debt allowed as a set-off, by the 
court below, was due to the defendant and another, as partners, 
and there is nothing in the record to show any assent of the one, 
that the other should appropriate it to his own use or sole benefit. 

In principle, this case cannot be distinguished from that of 
Pierce v. Pass, [1 Porter, 232,] where it was held, that the indi- 
vidual debt of one partner could not be set-off against a debt due 
to the firm. [See also, Von Pheel v. Connelly, 9 Porter, 452.] 

The statute, [Digest, 281,] allows mutual debts to be set-off, 
and if the relative situation of these parties is reversed, it will be 
seen there is no mutuality whatever; in such a case, Dunn & Bass, 
as partners, would be plaintiffs, and Taylor defendant, and the 
latter would not be allowed to set-off the debt due from Bass, 
against the suit of the firm. The reason why this would not be 
allowed is, that by it the partnership assets would be diverted and 
appropriated to the payment of one partner’s individual debts, 
and thereby the creditors of the joint concern, as well as the other 
partner, would be involved with the payment of debts with 
which they had no concern, and for which the other partner is in 
no manner liable. 

The attempt to appropriate the partnership debt to the payment 
of the individual debt is equally apparent in the case before us, 
and however the case might be if the assent of the other partner 
was shown before suit, the sct-off cannot prevail under the facts 
disclosed. 

Judgment reversed and the cause remanded. 
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PRUITT, er au. v. STUART. 


1. The jurisdiction of justices of the peace, is limited to cases in which the amount 
in controversy does not exceed fifty dollars; and where a judgment rendered by 
a justice is appealed from, the recovery in the appellate court, should not ex. 
ceed the sum of fifty dollars, with interest from the time the primary judgment 
was rendered. But where the judgment on appeal is consequent upon a verdicts 
it will not be reversed on error, because it is rendered for a sum greater than 
that which limits the jurisdiction of justices, with interest from thc time stated. 


Warir of Error to the County Court of Lowndes. 


This was a suit commenced before a justice of the peace, by the 
defendant, for the recovery of a debt as stated in the summons, 
amounting to forty-seven 50-100 dollars. A judgment being 
rendered by the justice for the sum of fifty dollars besides costs, 
the proceedings were removed by certiorari to the County Court, 
where the plaintiff filed a formal declaration, alleging that two of 
the plaintifis in error, were indebted to him on the first day of 
January, 1839, in the sum of forty-seven 50-100 dollars, for work 
and labor done, &c. The cause was tried by a jury, who re- 
turned a verdict for the plaintiff below, assessing his damages at 
fifty-eight 90-100 dollars; and on this verdict a judgment was 
rendered against the parties declared against, and their co-plain- 
tiff, who was their security for the successful prosecution of the 
case in the County Court. 


Cook, for plaintiff in error. 
J. P. Sarroxp, for the defendant. 


COLLIER, C. J.—It is insisted that the County Court could 
not render a judgment for a sum above the jurisdiction of the 
justice of the peace, before whom the cause was instituted, and 
that it should not have entertained the case. 

The jurisdiction of justices of the peace, is expressly limited 
by law, to cases in which the amount in controversy does not ex- 
ceed fifty dollars. And where a suit seeking the recovery of 
money, originates in one of these inferior tribunals, if it is remov- 
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ed to the Circuit or County Court, the judgment should not ex- 
ceed the amount for which the primary jurisdiction was author- 
ised to proceed, unless it be increased by the addition of interest, 
accruing since the rendition of the judgment appealed from. If 


r the law were otherwise, a party having a demand, for a sum far 
y beyond the limitation prescribed, might cause a warrant to be is- 
sued by a justice, suffer a judgment to be rendered against him 
4 by an intentional failure to adduce any proof, and immediately 


prosecute an appeal, and recover all he claimed. A state of 
things, which would be in itself, an intolerable perversion of jus- 
tice. 

But as the jurisdiction of the County Court is not limited by 
the amount in controversy, in cases in which suits are originally 
brought there, it is allowable for a party, whose case comes up 
by appeal, to impliedly or expressly assent to the decision of a 
controversy, Which the primary court is incompetent to adjust. 
The familiar rule, that consent cannot give jurisdiction, does not 
inhibit such a proceeding. 

In the present case, the plaintiff claimed a sum of money by 
his declaration, which, with the addition of interest from the time 
it was alleged to be due, amounted to more than that for which 
the verdict was returned. No objection was made in the County 
Court to the judgment, and we think the case of Moore v. Cool- 
idge, [1 Porter's Rep. 280,] which has been repeatedly recogniz- 
ed, is an authority to show that it cannot be reversed on error. 
There, it was objected to the judgment that the verdict on which 
it was rendered, was for an amount unauthorised by the cause of 
action alleged in the declaration; and such really appeared to be 
the fact, yet the court held, that the judgment was regular, and if 
the verdict was for two much, it should have been set aside or 
corrected in the Circuit Court. 

The judgment of the County Court is affirmed. 
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STEWART & PRATT, svurv. partners, v. FRAZIER. 


1. On a deposit ur bailment of money, to be kept without recompense, if the bailees 
without authority, attempt to transmit the money to the bailor at a distant point, 
by the public mail or by private conveyance, and the money is lost, they are re. 
sponsible to the bailor. 

2. The loss of the money from such a cause, is not, however, a conversion, and 
the bailees are not liable to an action for the money until a demand is made for 
it. But if the bailecs, on being apprized of the loss of the money, refuse to pay, 
or deny their responsibility, the jury would be authorized to infer a demand and 
refusal. 


Error to the County Court of Sumter. 


This was an action of assumpsit, ‘brought by the defendant 
against the plaintiffs in error. 

Upon the trial, it appeared that the plaintiff sent to the defend- 
ants, commission merchants in Mobile, a negotiable note, to be 
discounted in one of the banks of that city, and the proceeds to be 
received by them for hisuse. That the note was discounted, and 
the proceeds thereof, the amount sued for, received by the de- 
fendants. There was no proof that any instructions were given 
to the defendants by the plaintiff, as to the mode of transmitting 
the funds, or as toany other disposition of them. It further ap- 
peared, that the defendants had placed the money in the hands of 
one Van Houten, reputed to be an honest man, in an envelope 
addressed to a house in Livingston, Alabama, near to the plain- 
tiff’s residence, to be delivered to him; but the money did not 
come to the possession of those to whom it was addressed.— 
There was no proof of demand by the plaintiff of the defendants, 
before the commencement of the suit. 

The court charged the jury, that the defendants had no right, 
in the absence of instructions to that effect, to send the money by 
any private conveyance or individual to the plaintiff, or to any 
one for him, and ifthe money was so sent, and did not come to 
hands of plaintiff, the defendants were liable. 

The court also charged, that the relation of bailor and bailees, 
was not created by the foregoing facts; and that no demand was 
necessary to be made before bringing the suit. 
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The perarere eenied ‘ashen the court to charge the jury, 
that if they believed from the evidence that the defendants pro- 
cured the note above spoken of, to be discounted for and at the 
instance of the plaintiff, and received and held the proceeds to his 
use, the defendants then became the bailees of the plaintiff, and’as- 
such were entitled to demand before suit brought; which the 
court refused to give. 

To the charges given, and to that refused, the defendants ex- 
cepted ; and judgment being given for the plaintiff, the defendants 
prosecute this writ, and assion for error, the charges given to 
the jury, and the refusal to charge as moved for. 


Buss, for plaintiff in error, contended, that the plaintiffs in er- 
ror were the mere bailees of the defendant, and there not having 
been shown to be a conversion of the money, were entitled to a 
demand before suit. [He cited Story on Bailment, 2, 3, 41, 82, 
139; 11 Wendell, 25; 6 N. H. 537.] 


SALLE, contra, maintained, that the plaintiffs in error had no 
right to transmit the money by private conveyance, but should 
have sent it by mail. That they were not the bailees of the de- 
fendant, but that in the case of a bailment, a demand is unneces- 
sary, when there is conversion or loss from negligence. [He 
cited Story on Bailment, 82, § 107; Chitty on Bills, 157; 1 Cow- 
per; 294; Peake’s Ev. 186; 3 Starkie on Ev. 1089.] 


ORMOND, J.—From the testimony, it appears that the plain- 
tiffs in error became the agents of the defendant, to negotiate a 
note of the defendant in one of the banks of Mobile, and to re- 
ceive the money arising therefrom to his use. It does not appear 
that any instructions were given to the plaintiffs in error, to trans- 
mit the money from Mobile to the residence of the defendant in 
Sumter county, and none can be implied from the nature of the 
transaction. If, therefore, the money has been lost in the attempt 
to transmit it to the defendant in error, although kindly meant, and 
done with the best intentions, the loss must fall on the plaintiffs in 
error ; and the law would be the same if the public mail had been 
resorted to instead of a private conveyance. In either case it 
would be exposing the defendant to a risk to which he had not 
consented. 
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It was argued by the counsel for the plaintiffs in error, that as 
the money was to be kept by the bailees without recompence, 
they: are liable for gross negligence only; but the question whether 
they were guilty of gross negligence or not, in the transmission 
of this money, does not arise in this case ; as they had no authori- 
ty to transmit, in any mode, either express or implied. The con- 
tract was a deposit, or naked bailment of money, to be kept for 
the bailor, without recompence. If the bailees had remained pas- 
sive, and the money had been lost from their possession, their lia- 
bility would have depended on the ascertainment of the fact, 
whether the loss was caused by gross negligence on their part. 
Such not being the fact, the argument has no application to this 
case. 

It is certa‘nly true, that a bailee becomes liable to an action 
without any previous demand, whenever he converts the thing 
bailed to his own use, or it is lost or destroyed by gross negli- 
gence on his part; and the reason of this is apparent. The law 
never requires a nugatory act to be done ; it is therefore unneces- 
sary to demand a return of that which has ceased to exist, or 
which the bailee has put it out of his power to return, by his own 
act. In either case he has put an end to the contract of bail- 
ment by his own act, and become a wrong-doer. Is that the 
case here? If it be conceded, as is perhaps the natural presump- 
tion, from the facts of this case, that the money is lost, is it not 
still in the power of the plaintiffs, if not to return the identical 
money they received, to discharge their obligation by the pay- 
ment of the same sum, in money which must be of precisely equiv- 
alent value? It would be a most harsh exposition of this rule of 
law, to say, that the attempted kindness of the plaintiffs in error, 
constituted them wrong-doers, and subjected them not only to the 
payment of the moncy, but to the expence of a law suit also. 

It must, however, be confessed, that the cases must be very 
rare in this country, where a resort is had to the legal tribunals, 
that it is not perfectly well understood, that a demand would be 
fruitless. Very slight circumstances, therefore, would be sufli- 
cient to authorize the jury to inferademand. Such an inference 
might have been drawn in this case, if it appeared in evidence 
that the plaintiffs in error denied their responsibility, or if they 
were apprized of the loss, and refused to pay. 

Let the judgment be reversed. and the cause remanded. 
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. Although a statute allows an execution to be issued against the suretics upon an 


administration bond, upon the return of “ no property” to one issued against the 
administrator upon a decree of the Orphans’ court, yet it is erroneous for that 
Court to render a judgment against such sureties without suit. The execution 
does not conclude the parties, and they have the right to test the legal sufficien- 
cy of the bond, but the manner of so doing is not yet clearly settled. 

When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this State, upon forthcoming bonds; or as was here irregu- 
larly rendered against the sureties on the administration bond, such a judgment 
is distinct and separate from, and cannot be connected with the previous judg- 
ment, by suing out a writoferror. When awrit of error is sued out in the names 
of the sureties, it only removes the judgment rendered against them. 

The peculiar jurisdiction of the judge of the county or orphans’ court, over the 
settlement of an insolvent estate, is dependant upon the administrator’s report 
of its insolvency, and cannot be sustained without it. Ner can such a report 
be inferred or presumed from any recitals made by the court in its orders upon 
the subject. 


4. The consequence of a report of insolvency, isto make the administrator of the 


estate the actor in the proceedings: the effect of it is to discharge him from the 
suits of the creditors who are then entitled to have the assets divided amongst 
them. The administrator is therefore bound to take notice of all the subsequent 
proceedings by the court in the settlement of the estate, and no notice to him of 
the time of settlement is necessary. Creditors are properly notified by publica. 
tion in some newspaper for forty days, and the place is the court-house where 
the settlement is made by the judge, and need not be stated in the notice. 

On the final settlement of an insolvent estate, it is the province of the judge to 
determine for what the administrator is chargeable, and if an improper charge is 
made, or he is held to account for assets not connected with the administration, 
or reduced into money, the question must be raised by an exception, and can ap- 
pear in no other manner. 

The sureties upon the general administration bond, are liable for the proceeds 
of lands sold by the administrator, although before he is allowed to receive such 
proceeds, he is required by statute to execute a special bond, conditioned for the 
faithful payment and application of the money. The last bond is considered 
merely as an additional security. 

When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them must be 
made parties to the writ of error sucd out by the administrator, to revise the final 
decree, 
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Wair of Error to the Circuit Court of Butler county. 


This was the final settlement of the estate of Henry West, de- 
ceased ; and for the proper understanding of all the questions 
raised, an abstract of the entire record, is necessary. 

Administration was granted on the estate of Henry West, de- 
ceased, by the county court of Butler county, on the 21st of Au- 
gust, 1837, to Margaret E. West, one of the defendants ; and the 
others are her sureties on the administration bond. 

On the 16th March, 1838, (in the record it is stated 1837, but 
the entire transcript shows the clerical error.) an order was 
made, “that the return of Margaret E. West, administratrix, &c. 
is sworn to, examined, approved of, and ordered to be recorded ; 
declaring on her oath, that she believes the estate to be insolvent.” 

On the 22d of August, 1839, it appearing to the satisfaction of 
the court, that a sale of the land of Henry West, deceased, men- 
tioned in the petition, is necessary to pay the debts of said deceas- 
ed; and it also appearing that the said lands cannot be fairly, 
equally, and beneficially divided amongst his heirs at law. It is 
ordered, «that the said real estate of the said Henry West, de- 
ceased, viz: (here follows the description of two half quarter sec- 
tions, and one quarter section of land in T. 7, R. 12, described as 
being in Butler county,) be sold at public auction at the court- 
house in Greenville.” 

The order then names three persons as commissioners, to make 
the sale, after giving a specified notice, on a credit of six months; 
and directs that the notes shall be made payable to the adminis- 
tratrix ; and that the commissioners should return them, with a 
report of their proceedings, at the December term of said court. 

The report of the insolvency of the estate, the petition for the 
sale of the real estate, the report of the commissioners relative to 
the sale, and the final order of the court thereon, if they have any 
existence, are not set out in the transcript. 

On the 19th of October, 1840, this order was made: “« Marga- 
ret West, administratrix, having heretofore made a report, that 
the estate is insolvent ; it is therefore ordered that forty days no- 
tice be given by advertisement in the Alabama Journal, to be 
published weekly at Montgomery, that all persons having claims 
against the estate, file them with the clerk of this court, on or be- 
fore the second Monday of December next ; upon which day is 
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ordered that final settlement of said estate be made by the distri- 
bution of assets, &c.” No proceedings seem to have been. had 
under this order. 

On the 2d of March, 1841, this order was made: « In the mat- 
ter of the estate of Henry West, deceased. In this case, Mar- 
garet West, administratrix, having heretofore made a report that 
the estate is insolvent ; it is therefore ordered, that notice be giv- 
en by advertisement in the Cahaba Democrat, a newspaper, pub- 
lished in Cahaba, also in the Mobile Advertiser and Chronicle, 
published in Mobile, to be published once a week in each paper, 
for forty days; that all persons having claims against the said 
estate, shall file them with the clerk of this Court, on or before the 
second Monday in September next, upon which day it is ordered 
that final settlement of said estate be made by final distribution of 
assets, &c. It is also ordered in this case, that Margaret West, 
the administratrix, be required to come forward and make final 
settlement of said estate on the second Monday of September 
next, and that she have notice of this order, by publication for 
three weeks in the Alabama Journal, a newspaper published in 
Montgomery.” 

On the 13th September, 1841, the final settlement was made, 
and is contained in the following decree: « This being the day 
appointed for the final settlement of the estate of Henry West, 
deceased, which estate was reported insolvent by Margaret West 
the administratrix. On examining the returns made by the ad- 
ministratrix, it is found that assets to the amount of $8,589 08-100 
including interest, have come into the hands of the administratrix ; 
and that the claims on file, and filed and presented against said 
estate, including interest, this day, amounts to 6565 76-100 dol- 
lars; whereby it appears that said estate is not insolvent, but fully 
able to pay all the claims here presented ; and it appearing to the 
court that this settlement has been duly and legally advertised, 
as the law requires; and the said Margaret E. West, adminis- 
tratrix of said estate, being solemnly called to come into court, 
came not, but wholly made default. It is therefore ordered and 
decreed by the Court, that the following creditors, whose notes, 
accounts and claims, have been acted on, allowed and passed, 
have and recover of and from the said Margaret West, adminis- 
tratrix as aforesaid, the several amounts opposite their names, 
respectively, viz: (Here follows a judgment in favor of each cre- 
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ditor for the sum allowed him, and amongst the names is that of 
the plaintiff in error, whose judgment is for 121 33-100 dollars.) 
And that execution in favor of each of the above named persons 
against the said administratrix, for the several amounts to them 
decreed ; returnable to this Court at the next November term. 
And it is further ordered and decreed that all claims against said 
estate, which were not this day presented for the action of the 
Court be hence barred: That the account current made up, 
approved and allowed this day, on this settlement, be re- 
corded ; the vouchers or claims which were presented, acted on, 
and allowed, be filed, and that the assets remaining in the hands 
of the administratrix, after paying the above judgments or de- 
crees, remain in said administratrix’ hands, subject to a division a- 
mongst the heirs of said estate, on their application.” 

On the 15th November, 1841, the last order in the cause was 
made, and is in these terms: “ Ordered, that inasmuch as on the 
13th day of September last, there was a decree rendered up 
against Margaret E. West, administratrix on the estate of Henry 
West, deceased, to the amount of $6,565 76-100; which appear- 
ed to the satisfaction of the court, to be remaining due, and un- 
paid to the creditors of said eslate, and executions having [issued] 
from the clerk of the court of this office, in favor of each creditor, 
for the amount which appeared to be due said creditors against 
said Margaret E. West, administratrix, &c., made returnable to 
this court on the third Monday in November then next; and all of 
the said executions having been returned to this court, with the fol- 
lowing endorsement thereon, to wit: no property foundin my coun- 
ty belonging to the defendant in execution, November 9, 1841— 
P. B. Waters, sheriff Butler county.’ It is therefore ordered and 
decreed by the court, that the following creditors, viz :—/here 
they are severally named as in the last entry) whose accounts, 
notes and claims have been acted on, allowed and passed, have, 
and recover of, and from the said Margaret West, administratrix 
as aforesaid, and William Wallace, G. W. Shipp and Jeremiah 
Watts, her Securities on her administration bond, the several a- 
mounts opposite their names respectively, to wit: (here the names 
of the several creditors, with the amounts recovered by them, 
severally, are stated, amongst which is the name of the plaintiff, 
who has judgment for $121 30-100,) and that executions issue.” 
On this judgment the defendants sued out a writ of error to the 
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Circuit Court, and there assigned the following grounds for its 
f : reversal. 


) 1. Because there is no report of the insolvency of the estate. 
2. The record does not show the estate was insolvent, there 
being no judgment of the County Court upon the insolvency. 

; 3. All the proceedings under the report of insolvency were 
| discontinued by operation of law. 

4, There is no report of the sales of the land by commissioners; 
; no obligation given for the purchase money to the administratrix; 


no bond given by her to apply the proceeds of the sales as is re- 
! ; quired by law. 
! 5. No notice was given to, or had by the administratrix, of the 
account allowed on the final settlement, and no resistance offers 
ed to the claims presented. 
6. Judgment is rendered against the administratrix. 
7. Judgment was rendered against the plaintiffs in error, who 
are securities of the administratrix. 
: 8. No notice was given to any of the plaintiffs in error. 

9. Judgment was rendered against the sureties on the admin- 
istration bond, for the amount of the land sales. 

10. It is not shown that the administratrix had reduced the 
claims to money, nor the asscts at the time of the decree. 

11. No notice was given to, or had by the heirs at law. 

The Circuit Court reversed the decree of the County Court, 
and remanded the cause. The plaintiff prosecutes his writ of 
error to reverse this judgment of reversal, and assigns, 

1. That the writ of error should have been dismissed. 

2. That the judgment should have been affirmed. 





Cook, in support of the decision of the Circuit Court, argued 
that the proceedings in the County Court were irregular, 

Ist. Because no notice was given to the administratrix, nor 
was she present at the time of settlement. It is true that notice 
is not provided for by the statute, but it results from the nature of 
all judicial proceedings; the representative of the estate is the on- 
ly one to contest the demands against it, and unless she was pres- 
ent the whole matter is a mere inquisition by the judge. Notice 
is necessary in all judicial proceedings. [Baylor v. McGregor, 
18. & P. 158.] 

2d. The record does not show any judgment of insolvency 
16 
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rendered by the court, consequently it had no jurisdiction over 
the estate as an insolvent estaic; neither does it appear what re- 
port was made by the administratrix. It may be, and most pro- 
bably was, that she reported the personal estate as insufficient, 
and prayed a sale of the land. This idea is strengthened by the 
rec:tals in the order of the 22d August, 1839,—at all events, this 
record is too inconclusive to give a voluntary jurisdiction to the 
court. 

3. If the jurisdiction assumed, did not arise out of the insolven- 
cy, itis clear that the whole settlement is irregular. [Porter v. 
Creagh, 4 Porter 332; Horn v. Grayson, 7 Porter, 270; Hum- 
phreys v. Morrow, 9 Porter, 283; 4 Mass. 620; 12 ib. 570; 
17 ib. 380, 86; 15 ib. 323; Digest, 151, 152.] 

4th. There is no pretence aflorded by the record to charge the 
administratrix with the proceeds of the lands; it does not even ap- 
pear that they were sold; besides, without an order confirming 
the sale, no title would pass to the purchaser; and if the money 
was improperly received by the administratrix, it would not be 
assets of the estate, but would be money received to the use of 
the purchaser. [Lightfoot v. Lewis, 1 Ala. Rep. N. 8S. 475.] 

5th. Conceding that all the previous proceedings are free from 
error, the last judgment against the sureties is not warranted by 
law. [Digest 253, §40.] Itis true, execution may issue on the 
bond, after a return of no property, against the administratrix— 
the issuance of an execution will not preclude the parties from 
contesting their liability on the bond. Here, however, a formal 
judgment is rendered, either upon the bond, or without any foun- 
dation whatever. Ifit isa judgment on the bond, then it estops 
all further inquiry into its merits, for no supersedeas would lie; 
the execution being regular and in accordance with the judgment, 
though it may not be warranted by the bond. This is a sufficient 
reason why the judgment should be avoided, if on the bond; and 
if not, there is nothing to support it. 

6. The sureties however, are not liable to the judgment to its 
full extent, because when the land was sold, the administratrix 
must have given a bond to account for the proceeds. The gen- 
eral administration bond does not contemplate a sale of lands, 
and although its terms would cover the case, the subsequent leg- 
islation shows that the general sureties for the administration are 
not liable. (Digest, 177, §3, 181, § 20.] 
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J. B. Crarx, contra—insisted, 

Ist. That the writ of error was irregular; it should have been 
sued out against all the creditors, as by a reversal of the judg- 
ment as to one, the unity of the proceedings will be destroyed. 
[Merrell v. Jones, 2 Ala. Rep. 192.] 

2d. It is not essential there should be a judgment of insolvency 
by the County Court. If the administratrix has so represented 
the estate, she cannot complain, and the recitals in the decrees, 
are evidence of such a representation. 

3. No mode of bringing an administrator before the court is 
prescribed, and therefore the court is authorised to give notice in 
such manner as it might direct, if notice is at all necessary. But 
whenever an estate is represented insolvent, the administrator is 
before the court, by his report, and is bound to take notice of all 
the proceedings consequent upon his report; by it he discharges 
himself from the common law actions, and it will not do to assert 
that the creditor is bound to pursue him. 

4th. The jurisdiction arises out of the insolvency, and. this ig 
stated in both decrees ordering the final settlement. It is not mae 
terial that the estate proves to be solvent, contrary to the belief 
of the administratrix, because the jurisdiction attaches on the res 
presentation, and cannot be subsequently divested. 

5th. The court having jurisdiction to distribute the assets, must 
enquire what these assets are, and if the administratrix received 
the notes or money, for which the land was sold, she cannot be 
permitted to complain of her own irregularity. The court by its 
decree ascertains that she has received assets, and no exception 
is taken. In this view, the case is supported by the decision of 
Horn v. Grayson, [7 Porter, 270.] 

6th. The decree against the sureties on the return of the execu- 
tion against the administratrix, is only an award of execution, or 
rather is nothing more than the statute directs to be pursued; and 
the judgment ought not to be reversed for a more formal error. 
This judgment estops nothing, and the sureties have the same 
remedy by supersedeas, as they would have if the execution had 
issued on the bond without any order. 

7th. The sureties for the administration are liable according to 
the terms of their bond, and full effect can be given to the subse- 
quent act, which requires the administrator to give a bond, when 
he recieves the proceeds of land sold. [Digest, 189, §16.] The 
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second bond is an additional security and may enure to the bene- 
fit of the sureties of the first; but it is clear that the statute which 
authorises execution against the sureties, contemplates the gener- 
al sureties for the administration. [Digest, 252, § 37; 253, § 40.] 


GOLDTHWAITE, J.—1. In the examination of this case, we 
shall depart in some degree from the order of the argument, and 
first consider that assignment of error which questions the cor- 
rectness of the judgment rendered against the sureties. 

If this is to be considered as the mere award of an execution, 
having no effect on the rights of the sureties, and not as a judg- 
ment, then the writ of error was improperly sued out, and should 
be dismissed. But we think it must be considered as a judgment, 
because it has all the distinctive features of one; the facts are 
set out by which it was induced, and the consideration of the court 
‘upon those facts is, that certain persons therein named, recover of 
certain other persons several sums of money. I[fsuch a judgment 
twas rendered in any other State, and sought to be enforced in the 
tcourts here, we should have no authority to look into the statutes 
lof that State to ascertain whether the judgment was warranted by 
Jaw. The judgment would conclude such an examination. Con- 
sidering it with reference to our own course of practice we could 
not supersede an execution issued upon it, if conformable to its 
terms, for in such a case, it is evident the execution would be per- 
fectly regular. The statute which is supposed to warrant this 
judgment, is in these terms: “ whenever any execution shall have 
issued on any decree made by the Orphans’ Court, on final set- 
tlement of the accounts of executors, administrators or guardians, 
and is returned by the sheriff,«no property found’ generally, or as 
toa part thereof, execution may, and shall forthwith issue against 
the securities of the executor or administrator, or guardian. [Di- 
gest, 253, § 40.] Nothing is said of any power to render a judg- 
ment, and the right of any surety to question his liability upon the 
bond, exists as fully as if no execution was authorised. The 
mode of contesting this liability, is not yet clearly settled by the 
decisions of this court; as hitherto, no case has been presented 
involving the precise question. The statute does not pretend to 
conclude the rights of the sureties when allowing an execution to 
run against them without a suit atlaw. It merely imposes upon 
them a necessity to avoid the effect of the execution by showing 
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that the bond is irregular, or not binding on them. The County 
Court, however, has undertaken to decide these questions by its 
judgment, and having no authority to do so in this summary man- 
ner, the judgment is crroncous, and that of the Circuit Court re- 
versing it, was proper. 

2. Ifthis judgment against the administratrix and her sureties 
had been authorized by the statute, in a manner similar to that 
which once prevailed in relation to forth-coming bonds, it would 
not be competent for the sureties to review any supposed error in 
the decree against the administratrix. The judgments in such 
cases are distinct and separate; and cannot be connected in the 
same writ of error. This principle is in effect, the same as that 
decided in Livingston v. The steam-boat Tallapoosa ; [9 Porter, 
111,] Witherspoon v. Wallis, [2 Ala. Rep. 667.] The writ of 
error only attaches to the last judgment; and what we have al- 
ready said, disposes of all the case that is properly before us; 
but as the suit, without some final decision upon its merits, most 
probably would return upon us by a writ of error, sued out by 
the administratrix, we deem it proper to examine the entire case, 
as it appears in the transcript. 

3. It is urged that no foundation is shown to support the pecu- 
liar jurisdiction exercised ; and it is supposed it can only arise 
when an estate has been adjudged, as well as reported insolvent. 

Our statutes, although they leave no doubt with respect to the 
mode, by which an insolvent estate shall be closed, are not clear 
as to the manner of ascertaining the fact of insolvency. In our 
present compilation of statutes, the 28th and 29th sections of the 
act of 1806, [Laws of Ala. 327] seem to have been omitted.— 
These sections, it is true, indicate what the report of the adminis. 
trator shall contain; but their directions seem necessary, only 
with a view to the sale of the real estate, and if they were now 
in force, would not relieve the case from its difficulty, which 
seems to be one inherent to the subject matter, arising out of the 
uncertainty of the investigation. The certainty that an estate is 
insolvent, can only be made apparent when it is finally closed. 
An administration would be a most hazardous business in many 
cases, if the administrator could not protect himself from judg- 
ments, when the assets were insufficient to pay the debts already 
ascertained. In most instances, the plea of plene administravit 
could not be interposed, because of the impracticability of reduc- 
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ing the assets to money, inasmuch as our statutes direct a sale on 
credit; and this, after the sale, involves a considerable period of 
time in the collection of the debts thus created. It was in view 
of these matters, that this court [in Woods v. McCann & With- 
erspoon, 3 Ala. Rep. 61.] held it to be the duty of an administra. 
tor to represent the estate insolvent, whenever he has reason to 
believe the personal estate is insufficient to pay all the debts ; and 
that such representation would abate all suits then pending against 
him. The effect then, of the report of insolvency, is to divest 
the courts of law of jurisdiction of suits against the adminis. 
trator; under the statute, a peculiar jurisdiction is conferred 
on the judge of the county court, and is divided into two branches: 
first, to distribute the estate rateably between all the creditors; 
and second to decree a sale of such portion of the realty of the 
decedent, as will be sufficient to make up the deficiency of per- 
sonal assets. [Digest, 151, § 2.] 

Our business now is with the first branch of this jurisdiction. 
With this it seems the heir has nothing to do, as he has no inter- 
est whatever in the estate, until all the debts are discharged. It is 
true that the sections of the act just referred to, give the heir the 
right to contest the insolvency ; and so also, does the subsequent 
act of 1522; [Digest, 180, § 16] but this right does not arise un- 
less it is necessary, and an attempt is made by the administrator 
to obtain a decree for the sale of lands. Whatever isa matter of 
doubt upon this subject, under the act of 1806, is removed by that 
of 1821, [Digest, 154, § 7,] which provides, « When the estate of 
any testator or intestate shall be reported insolvent, it shall be the 
duty of the judge of the county court to audit and determine on 
the accounts relating thereto, according to the regulations pre- 
scribed for commissioners in such cases.” From these statutes 
we infer that the peculiar jurisdiction with respect to an insolvent 
estate, rests entirely upon the report of the administrator, disclos- 
ing the insolvency. It is not necessary to do more than notice, the 
distinction between this and the cases of Wyman v. Campbell, 
(6 Porter, 219,] and Couch v. Campbell, ib. 262.] Here the 
question arises on the decree itself, which in those cases was 
sought to be collaterally impeached. 

The report of insolvency does not appear in the record, and 
without it all the proceedings of the county court, treating this as 
an insolvent estate, are irregular, and subject to be reversed on a 
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proper writ of error. The recitals of the report, in the various 
orders, cannot control this defect (if it is thus defective, in point of 
fact,) because the act of the court cannot create its own jurisdic- 
tion, which, as already shewn, arises only out of the act of the ad- 
ministrator. The report is the only evidence of whatit contains, 
and cannot be ascertained by the consideration given to it by the 
court. 

4. It isnext insisted, that the subsequent proceedings in respect 
to the settlement of the estate were erroncous, because the admin- 
istratrix had no legal notice of the time and place of settlement. 
Waiving the consideration of the minor question, as to the manner 
of giving the notice, we are of opinion she was entitled to none ; 
or rather, that she is to be charged with notice of all proceedings 
subsequent to her report. The consequence of a report of insol- 
vency, is to make the administrator an actor in the proceedings ; 
the effect of it is to discharge him from the suits of the creditors; 
and when itis made they are entitled to have the assets divided 
amongst them. The action of the court is invoked by the ad- 
ministrator, and he is bound to take notice of all subsequent pro- 
ceedings, until the closing of the estate by the final decree of set- 
tlement and distribution. Standing in this attitude to the proceed. 
ings, it is evident the administratrix cannot object that the credi- 
tors have had no sufficient notice, or of any other irregularities 
affecting them. In this view, the order of the court, on the 2d 
March, 1841, seems perfectly regular, so far as they are connect- 
ed with it. The creditors are notified to file their claims in the 
manner which the law allows; the day of the final hearing is 
named, and the place necessarily is the court-house of the county, 
as the judge of the court himself determines upon the claims. It 
is only when commissioners are appointed that a different place 
is allowed (if it even then is) than the court-house. 

5. It is said there is no pretence afforded by the record, to 
charge the administratrix with the proceeds of the sales of the 
land, and that it does not appear that the assets were reduced to 
money. 

It is evident that there can be no distribution of the assets be- 
tween the creditors until the amount of those assets are ascertain- 
ed. From this results the necessity, that the judge of the county 
court shall determine for what the administratrix is chargeable. 
If an improper charge is made, or the administrator is held to 
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account for asscts not connected with the administration, or res 
duced into money, the question must be raised by an exception, 
and can, indeed, appear in no other manner. [Horn v. Grayson, 
7 Porter, 270; Douthitt v. Douthitt, 1 Ala. Rep. N. 8. 594.) 

We may remark also, that it may have appeared to the court, 
with respect to the notes given for the sales of the land, that the 
administratrix had received the same under the order of the court, 
as required by statute. (Digest, 181, § 20.) 

The regularity of these proceedings is a matter between the 
heir at law and the administrator ; and the record of the order of 
sale is not so immediately connected with the administratrix as to 
require that it should be insisted on in the transcript. Certain it 
is, that the administratrix could assign no error upon it in a con- 
test with the creditors. 

If no final decree was made by the court, confirming the sale of 
the lands, the title is not divested from the heirs, supposing the 
proceedings for the sale to have been under the act of 1822,— 
[Lightfoot v. Lewis, 1 Ala. Rep. N. 8., 475,] and it may admit 
of doubt, if the administratrix received the money on the notes, 
without such final decree, whether it would be assets of the estate. 
But this is a question which we decline to give any opinionupon, 
as it is not sufficiently presented for adjudication. 

6. The only matter not yet examined, is that which relates to 
the liability of the securities for the proceeds of the land sold or 
supposed to be sold under the order of the Court. 

It may be remarked that it does not appear whether any addi- 
tional bond was given by the administratrix when she received 
the proceeds of this sale ; in such a case, if there was no remedy 
on the administration bond, there would be no security at all; but 
we think a brief examination of the several statutes, will be satis- 
factory to show that the general administration bond covers, and 
is intended to cover, all the duties of an administrator. By the 
’ act of 1821, [Digest, 177, § 3,] the condition provided for the bond 
is, that the administrator shall well and truly perform all the du. 
ties which are, or may by law be required of him as administrator. 
It is certain that the chief duty of an administrator is to account 
faithfully for all the assets which came to his hands; and therer 
fore the failure to pay out these assets, is a breach of the condi- 
tion. But it is said that other statutes contemplate that other 
bonds shall be given when a sale of real estate is decreed ; and 
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that is a duty which the sureties do not stipulate for, inasmuch as 
itis provided for by other and express enactments. Thus the act 
of 1806, [Digest, 181, § 22,] directs that every executor, &c. em- 
powered by the orphans’ court, &c., to sell lands, &c., of any 
testator or intestate, &c., shall, before he obtains the order of sale 
from the office of the register or clerk, enter into bond with suffi- 
cient securities, to the chief justice of the orphans’ court of the 
proper county, that he will observe the rules and directions of 
law, for the sale of real estate by executors, &c., and that he will 
well and truly account for the proceeds of such sale, and that the 
same shall be disposed of agreeably tolaw. And the act of 1822 
expressly prohibits the administrator fiom receiving the bonds or 
money returned by the commissioners, until he shall enter into 
bond and security, conditioned for the faithful payment and ap- 
plication of the money, arising from such sale, according to the 
final decree. [Dig. 181, §20.] Although this matter is not free 
from doubt, we think it must be considered that the legislature by 
these different provisions intended merely to provide additional 
securities ; and did not intend to limit the liability of the sureties 
on the administration bond, merely to the personal assets. ‘This 
conclusion is strengthened by the circumstance that no reference 
is made to the bond to be given for the sale of the real estate, by 
the statute which authorizes an execution against the sureties.— 
[Digest, 253, § 40.] 

7. If the administratrix in this case had sought to reverse the 
final decree, all the creditors in whose favor judgments were ren- 
dered, would have been necessary parties to the writ of error, un- 
der the influence of the decision in Merrell v. Jones ; [2 Ala. 
Rep. 192] for inno other way could the unity of the proceedings 
be preserved ; it being evident that the same course which would 
authorize a reversal as to one creditor, must avoid the judgment 
as to all, or so change its amount as to render it impracticable to 
render complete justice to all the parties. 

Our conclusion as to the case, is sufficiently obvious, without a 
recapitulation. The judgment of the Circuit court is affirmed. 
The clerk of the court will so make his entry, as to refer to the 
last judgment rendered by the county court, upon the bond, and 
must omit the remanding of the case, as no further proceedings 
can be had in the county court, other than to issue execution ac- 
cording to the statute, unless the administratrix shall supersede the 
judgment against her. 
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WADE v. JUDGE. 


1. An affidavit to hold to bail, which affirms that the defendant “ has fraudulent- 
ly conveyed, or is about fraudulently conveying his estate or effects,” is defec- 
tive under the act of 1839 “ to abolish imprisonment for debt,” because it is in 
the alternative, instead of alleging one distinct ground. 

. The statutes of 1807, 11, ’21, ’33 and ’39 in respect to insolvent debtors, 
are parts of an entire system, and to be considered in pari materia: these seve- 
ral acts regard the schedule of the debtor rendered after arrest, when accepted 
by a court or judicial officer, as a transfer in law of the effects to which it refers, 
to the sheriff of the county in which they are found. But if the creditor fail to 
obtain judgment, or the debtor is otherwise legally discharged, the legal assign. 
ment is avoided and the property re-vests in the debtor. 

3. Quere—does the acceptance of a schedule operate a transfer of the real and per- 
sonal estate of the debtor which may be eztra territorium. 

4, Previous to discharging from imprisonment an insolvent debtor who has render. 
ed a schedule of his effects, the court may direct that moncy, choses in action, 
or other property about his person or near at hand, shall be delivered up. 

5, In a proceeding by habeus corpus, at the suit of one who has been arrested on 
civil process, w.th the view of obtaining his discharge, the State and not the 
plaintiff in the action, should be made the adverse party. An order made in such 
a proceeding is not a final judgment or sentence, which may be reviewed on 
error; but it seems the party aggrieved by it, may obtain justice by a mandamus, 
or other appropriate writ. 


Wrair of Error to the Circuit Court of Lowndes. 


The transcript of the record in this case is the proceedings 
had upon a writ of habeas corpus, sued out at the instance of the 
plaintiff in error. It appears that the plaintiff had been arrested 
under a writ of capias ad respondendum, issued at the suit of the 
defendant in error. The objections sought to be here raised are, 

Ist. To the sufficiency of the affidavit to hold to bail. 

2d. The order made upon the schedule rendered by the peti- 
tioner in order to his discharge from custody. 

The affidavit is not set out in extenso, but is thus recited in the 
order for bail made by the clerk issuing the writ: « The plaintiff 
having made oath that the defendant is indebted to him in the 
sum of six hundred and two 81-100 dollars, with interest from the 
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24th of June, 1841, and that he has fraudulently conveyed, or is 
about fraudulently conveying his estate or effects.” 

The schedule of the petitioner described property in his pos- 
session and also effects in the State of Mississippi; it was there- 
upon ordered that he be discharged from custody upon surrender- 
ing to the sheriff the evidences of debt, money, and a watch in his 
possession. 

The court made no order as to the notes and effects in Missis- 
sippi, and the plaintiff in the action released all claim to the trunk 
and wearing apparel of the petitioner. 


Etmors, for the plaintiff in error. 
T. J. Juner, for the defendant. 


COLLIER, C. J.—The laws which impose restraint upon 
personal liberty have never been greatly extended by construc- 
tion, but it has been considered necessary that whatever they en- 
join upon the creditor, in order to warrant the arrest of his debtor, 
must have been performed, or the latter will be entitled to his 
discharge. Thus it has been holden that the affidavit must be as 
positive, as from the nature of the case, it can be, to show the 
amount and character of the indebtedness. And it has been ar- 
gued that although che affidavit in the present case may be suffi- 
ciently explicit upon that point, yet it is defective in declaring 
that one of two facts is true, without specifying which. 

The second section of the act of 1839, « to abolish imprisonment 
for debt” after providing that a creditor who wishes to arrest his 
debtor by legal process, shall make oath of the amount of the in- 
debtedness, requires that he shall state farther, that he «is about 
to abscond, or such debtor has fraudulently conveyed, or is about 
fraudulently conveying his estate or effects, or such person has 
money liable to satisfy his debts, which he fraudulently withholds.” 
By the third section, it is enacted, « that when a plaintiff, or his 
agent, shall take either of the alternative oaths required in the last 
section, and the same shall not be controverted by the oath of the 
debtor, then such debtor may discharge himself from said ar- 
rest by rendering a schedule of all the estate, effects, choses in 
action, and moneys, which he has in possession, or is entitled to, 
and taking the subjoined oath, &c.” The several grounds upon 
which the arrest of the debtor is authorised by the second section 
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are to be regarded as distinct from each other, and if the creditor 
were to state them all-in his affidavit, connected as they are, in 
the act, with the conjunction « or,” the affidavit would be defec- 
tive for uncertainty as to the particular ground embraced, or 
perhaps for failing to affirm the truth of either. This conclusion 
is strengthened by the third section, which supposes that the cred- 
itor is to swear to the truth of but one of the alternatives. And 
an affidavit like that recited in the order for bail, which sets out 
two of the grounds disjunctively, is quite as objectionable as if it 
contained all. 

In respect to the order made upon the schedule rendered, it 
may be remarked that the act of 1839, does not prescribe the 
manner in which the debtor's estate shall be disposed of—in fact 
it is exceedingly defective in its details, considering the important 
change it proposed in the legislation of the State. For the pur- 
pose of ascertaining what the law is upon this point, we must refer 
to pre-existing statutes. The act of 1807, “concerning exe- 
cutions and for the relicf of insolvent debtors” provides that « all 
the estate which shall be contained in such schedule, and any other 
estate which may be discovered to belong to the prisoner, or such 
interest therein as such prisoner hath and may lawfully part 
withal, shall be vested in the sheriff of the county, wherein such 
lands, tenements, goods or chattels shall lie, or be found, and such 
sheriff is hereby authorised, empowered and required, within 
sixty days afterthetaking ofthe said oath,ten days previous notice of 
the time and place of sale being given, to scll and convey the 
same to any person or persons whatsoever, for the best price that 
can be got for the same, and the money arising from such sale 
shall be by such sheriff or officer paid to the creditor or creditors, 
at whose suit such prisoner or prisoners, shall be imprisoned.” 
The schedule here referred to, was required to be render- 
ed by one who desired to take the oath of insolvency, upon 
being taken in- execution ina civil case. But the act of 1811, 
« regulating judicial proceedings in certain cases, and for other 
purposes” enacts “where any person may be in custody, upon ori- 
ginal or mesne process, such person shall be entitled to the ben- 
efit of the provisions of the act entitled « an act concerning execu- 
tions, and for the relief of insolvent debtots” in the same manner 
as is therein provided for persons charged in execution: Provided 
nevertheless, that no plaintiff ina suit against any person who 
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may have availed himself or herself of the provisions of the afore- 
said act, and who shall not have obtained final judgment against 
such defendant taking the benefit of the aforesaid act, shall re- 
ceive any part of the proceeds of the estate of such prisoner, in 
the distribution thereof, to the prejudice of any person who may 
have charged the same prisoner in custody upon execution.” 

The statute of 1821 is more general in its provisions than either 
of the preceding enactments, and points out the manner in which a 
person arrested under mesne or final process may be discharged, 
or a debtor may relieve himself from liability to arrest. By this 
act the debtor is required to «deliver in a schedule of his whole 
estate and make oath to the effect of that then required by law in 
relation to insolvent debtors, &c. and the property therein men- 
tioned shall be disposed ofin the manner directed by the existing 
laws, for the benefit of his or her creditors generally.” And the 
statute of 1807, as modified by an act passed in January, 1833, 
provides, that after the debtor shall deliver in his schedule and 
take the oath in verification, and deliver up all evidences of debt 
in his possession, and orders for such as are not in his possession, 
he shall then be discharged. [Aik. Dig. 226,-7-8-9.] 

These several enactments form parts of a system and are to be 
construed in pari maieria. As the act of 1839, entitles the par- 
ty taken in custody to a release therefrom upon exhibiting his 
schedule properly verified, without giving any d.rections as to the 
disposition of the debtors estate, we must refer to the previous 
statutes for information upon this point. These laws seem to 
regard the schedule when accepted by a court or judicial officer, 
asa transfer in law of the effects of the debtor to which it refers. 
Whether such would be its operation upon the estate real or per- 
sonal, which may be extra territorium, or who will be regarded 
the legal assignee where the debtor takes the oath of insolvency 
without having been previously arrested, we will not determine. 
But the act of 1807, to which the subsequent statutes refer and 
thus far adopt, declares that the estate contained in the schedule 
shall be vested in the sheriff of the county in which it may be 
found ; and this must be held to be the consequence resulting 
from the acceptance of a schedule made under the act of 1839. 
By this construction the statutes effect the purpose proposed by the 
legislature, the debtor is discharged by divesting himself of his 
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property, and the creditor obtains the benefit of it through the 
means of an agent in whom the law has vested it. 

If the creditor should fail to obtain a judgment, or the debtor 
otherwise legally discharge himself from custody, the legal assign- 
ment would of course, be avoided, and the property re-vest in 
the debtor. But so long as the property remains in the sheriff 
or other officer, neither the debtor or any one else could right- 
fully interfere with it, and an intermeddling might subject him to 
a criminal prosecution; the terrors of which would perhaps afford 
an adequate protection to the rights of the assignee. 

In respect to money, choses in action, or other property which 
may be in the debtors immediate possession, that is to say, about 
his person or near at hand, it would be competent for the court 
to direct that they should be delivered up previous to the dis- 
charge from imprisonment becoming operative. And as to the 
other property, we have seen, the debtor, or any one else would 
retain or use it at their peril. 

It is needless to make a more particular application of these 
principles to the case at bar, as the cause must be repudiated for 
the reasons which we will now state. First, The writ of habeas 
corpus is a means provided by the law, by which one unlawfully 
held in custody may be released; and if the detention is in virtue 
of, or under the pretence of civil process, the plaintiff in the ac- 
tion is not a party to the proceeding, but as the petitioner affirms 
that he is wrongfully deprived of his liberty, the State in legal 
presumption, is concerned in having justice done. The writ of 
error is then defective in having made the plaintiff in the action a 
defendant. Second, Even conceding that proper parties have 
been made, and still the case cannot be entertained. There is 
no such final judgment as will sustain a writ of error, but it must 
be regarded as an order made pending the action. If either par- 
ty is prejudiced by such an order, justice may be obtained by 
asking this court for a mandamus, or other appropriate writ. 

Let the writ of error be dismissed. 
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MOORE AND MOORE v. PENN, vse or tHe Huntsvitie 


Brancn Bank. 


1. When the Bank has not the legal title in a note, it may sue in the name of the 
person who has the legal title to its use. 

2. Evidence that the Bank had no interest in a note, is irrelevant, unless a founda- 
tion is laid for its introduction—as for example, an offer to prove an off-set 
against a third person, as the true owner oJ the note. 


Error to the Circuit Court of Madison. 


Moore, for plaintiff in error. 
McC uvne, contra. 


ORMOND, J.—This was a suit brought by the defendant in 
error, as assignee of Gabriel Moore, for the use of the Branch 
Bank at Huntsville. It is now insisted that a suit cannot be thus 
instituted for the benefit of the Bank ; but we are very clear that 
such is not the law. The Bank can only sue in its own name, 
where it has the legal title ; and like any other person where it 
has only the equitable interest, must sue in the name of the per- 
son holding the legal title. 

It was also offered by the defendant to prove in the court be- 
low, that the Bank had no interest in the note ; which the Couft 
excluded as irrelevant. 

It does not appear from the bill of exceptions that this ev. 
dence was offered as the foundation of any defence which the de- 
fendant proposed to make, and was therefore properly excluded. 
It would doubtless have been proper testimony, if an off-set 
against the nominal plaintiff, or payment to him, had been the de- 
fence which the defendant desired to make to the note, but the 
mere isolated fact that the Bank had no interest in the note, was a 
matter wholly unimportant to the defendant, and therefore pro- 
perly excluded. 

Let the judgment be affirmed. 
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GCKFORD v. WOOD, er at. 


1, The master of a vessel has the right to retain the possession of goods liable to 
the payment of a general average, until it is paid, and if he parts with goods 
which he isthus authorised to retain, and afterwards pays their portion of the 
contribution, an implied assumpsit is raised that he shall be repaid by the owner. 

2. A stipulation entered into by the consignees, in their own names, to pay the 
average on goods, is a personal obligation, which does not bind the owner ; nor 
dues it, without satisfaction, discharge him from liability for contribution. 

3. The master of a vesse] is authorised to contest a claim for salvage, and to libe. 
rate the vessel and cargo on stipulation as the agent of the owners of the cargo 
or of the vessel; the latter having the right to retain the cargo until the pay. 
ment of freight. Sureties, in such a stipulation, are, in effect, sureties for the 
owners of the goods and vessel, they being primarily bound for the payment of 
the decree ; and payment by the sureties is so much money paid for each con- 
tributor, as his proportion comes to. 

4. After the payment of salvage by a surety in a stipulation bond, if the owner of 
goods claims and receives of the insurers the loss as ascertained by the decree, or 
directs payment to be made of the claim—either of these circumstances author 
ize the presumption of a satisfaction of all that hasbeen done to effect the ad. 
justment of salvage. 

5. A charge that the owncrof goods is bound in consequence of a stipulation en- 
tered into by consignees, in their own names, is erroncous, although the owner 
is bound by receiving the goods, inasmuch as the verdict may have turned on 
the charge. 

. When plaintiffs introduce a record showing payment under a decree made ata 
certain time, it is not competent for them to dispute the conclusiveness of the 
record as to the time. 


Wair of Error to the County Court of Mobile county. 


This action of assumpsit was commenced by attachment, on 
the 18th of January, 1841, and the plaintiffs declare for money 
paid, &c: verdict and judgment for the plaintiffs. 

At the trial a bill of exceptions was taken by the defendant, 
which discloses this state of facts. 

The defendant was the owner of certain goods, valued at 
$6400, and shipped at Philadelphia, on board the schooner Tho- 
mas Ewing, bound for Mobile. On her voyage the vessel run 
aground at Mobile Point, but was gotten off and arrived at Mo- 
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bile. The vessel was consigned to the plaintiffs, and the goods of 
the defendant to McMorris & Knox. 

On its arrival the schooner and cargo were libelled for salv- 
age, and seized by the marshal of the United States ; but releas- 
ed, upon the master’s entering into a stipulation to perform the de- 
cree which might be rendered. The plaintiffs and one Latham 
Hull were the master’s sureties in this stipulation. 

The master required of the several consignees of the goods, 
before delivery, to sign a stipulation. This recited the accident, 
and admitted that thereby the schooner had been obliged to em- 
ploy lighters, and to throw overboard a part of the cargo, wheres 
by a general average had accrued. The subscribers to it then 
agreed to pay their respective proportions of the average as soon 
as adjusted. This stipulation was signed by many persons, and 
opposite their names is a sum stated, most probably intended to 
indicate the value of the goods consigned. Among the names 
subscribed is the firm of McMorris & Knox, for Wm. Eckford, 
and opposite their names is the figures $7,600. It was shown 
that the addition « for Wm. Eckford,” was added after the stip- 
ulation had been signed a considerable time, and by McMorris 
& Knox, when they had ceased to be the agents of the defend- 
ant. It was also shown that of this 7600 dollars 1200 was for 
goods belonging to one Fernandez, also consigned to McMorris 
& Knox, but in which the defendant had no interest. 

The plaintiffs refused to deliver the goods to the consignees un- 
til they should execute a bond, with condition to pay such pro- 
portion of salvage, costs and expenses as should accrue on said 
goods; and thereupon McMorris & Knox gave bond with secu- 
rities provided by them, payable to Irelan the master of the ves- 
sel. This bond was accepted by the plaintiffs, and the goods 
thereupon delivered to McMorris & Knox, who forwarded those 
belonging to the defendant to him, and sold those belonging to 
Fernandez. 

The plaintiffs also gave in evidence the statement or account 
ofthe average, made by a notary, stating the value of the vessel 
and cargo at 50,391 72-100 dollars, and the entire amount of sal- 
vage, costs and expenses at 11,351 08-100 dollars; and showmng 
McMorris & Knox liable to pay on $7,600 as consigned to them, 
1,711 99-100 dollars. 

The plaintiffs also introduced a transcript of the decree of the 

18 
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District Court ofthe United States, on thelibel for salvage, showing 
that 20 per cent. on the value of the vessel and cargo, was allow- 
ed to the salvors. This decree is stated in the transcript, as be- 
ing rendered on the 22d June, 1841, and a supplemental decree 
was had on the stipulation against Irelan the master and his sure. 
ties for 9,830 97-100 dollars, the sum decreedfor salvage. This 
is stated in the transcript to have been rendered on the 22d June, 
1841. This sum was paid by the plaintiffs to the marshal. 

It. was also shown that Eckford had received from his insur- 
ers compensation for the loss sustained, as well as his goods ship- 
ed to him by McMorris & Knox. 

The defendant offered evidence to show that McMorris & 
Knox were indebted to him at the trial, in the sum of 3,000 dollars, 
but that the accounts between them when the stipulation was en- 
tered into, showed a nominal indebtedness of the defendant, caus- 
ed by engagements for him by McMorris & Knox, which never 
were paid. Eckford had directed McMorris & Knox to pay the 
amount which the plaintiffs claimed, but they refused, on the 
ground that they were not in funds. It was also shown that 
MecMorris & Knox had since become insolvent. 

On this evidence, the defendant requested the Court to instruct 
the jury, 

Ist. That the transactions as proved, do not support this action. 

2d. That if the goods were delivered to McMorris & Knox, 
on their giving their own bond with surety, the recovery must be 
on that bond, and cannot be against the owner. 

3. That unless Wood or Irelan can show they had a right to 
replevy the goods, the plaintiffs cannot maintain this action. 

4, That if the jury should believe the condition of the delivery 
of the goods was a bond payable to Irelan, then the plaintiffs can 
not recover. 

5. That the plaintifls cannot recover, unless they show that 
they gave notice to the defendant before suit, that they had paid 
money for his account. 

6. That there can be no liability against the defendant on the 
first or average bond, under the proof. 

7. That the record produced is conclusive proof of the time 
when the decree was rendered, and that the plaintiffs could not 
deny it, they having introduced the same in evidence. 

8. That from the evidence shown, the plaintiffs had no right 
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to replevy the donde, and to ian ge the defendant thereby, unless 
requested so to do by him. 

All which the Court refused to charge, and instructed the jury 
that if McMorris & Knox were the agents of the defendant, and 
the average bond was given at their request as such, the defend- 
ant would be thereby bound ; that if they, as the agents of the 
defendant received the goods, oil forwarded them, the defendant 
is bound ; that if the plaintiffs, by reason of the delivery to Me. 
Morris & Knox, became liable, and paid the 20 per cent. salvage, 
the defendant is bound to refund ; and that if the suit was insti- 
tuted before the decree was rendered, then it cannot be ‘sts- 
tained. 

The defendant excepted to the refusal to give the charge re- 
quested, and to those given, and now opens the examination of 
the entire bill of exceptions, by his assignments of error. 













Stewart, for the plaintiff in error. 
Darean, contra. 









GOLDTHWAITE, J.—Although this case is somewhat etn- 
barrassed by the quantity of evidence, and entangled by the num- 
ber of charges requested, yet the rules which must govern it are 
few and exceedingly plain. 

The claim of the plaintiffs to be reimbursed for the money paid 
for the defendant, arises from two distinct grounds; first, from 
the payment on account of the general average for the goods 
thrown overboard, and secondly for that made under the decree 
for salvage. 

1. As to the general average, the rule of the civil law is 
that the master may sue and be sued for the adjustment of it, 
but by the common law, each shipper who receives his goods, is 
liable to an action at the suit of every one entitled to receive from 
him. [Abbott on Ship. 361.] The master also has the right to 
retain the goods until the adjustment is made, and the average 
paid; but it is said, a court of equity will not compel him to assert 
this right for the benefit of those entitled to contribution, [ib. 362. ] 
If the master has the right to retain the goods until the average 
is adjusted and paid, as admitted by all the authorities, it follows 
that a payment to him must discharge the contributor from all the 
contributees, although the money may never reach their hands; 
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and this consequence goes far to establish the reasonableness of 
the rule of the civil law; but conceding the master cannot sue or 
be sued according tothe common law,-we cannot doubt that if 
the master, or the consignee, who is his agent, voluntarily parts 
with goods which he is authorised to retain, and afterwards pays 
the contribution for which he could have retained them, an implied 
assumpsit is raised, that he shall be repaid by the owner. In 
Simmons v. White, [2 B. & C. 805,] itis said « that the shipper 
of goods, tacitly, if not expressly, assents to general average as 
a known maratime usage; and by assenting to it, he must be un- 
derstood to assent also to its adjustment, according to the usage 
and law of the place where the adjustment is to be made.” 

2. In this case, the stipulation of McMorris & Knox, certainly 
did not bind the defendant, because it did not purport to do so, 
nor was it executed by them as his agents. So neither can it 
have the effect to discharge him from liability, as there has been 
no satisfaction under it. The defendant is bound, by the pay- 
ment made for his benefit, and a sufficient authority to make it, 
may be presumed from the reception of the goods without pay- 
ing the contribution for which they were liable. 

3. With respect to the claim growing out of the payment of 
the decree for salvage, it rests on principles slightly different. 

There is no question, we think, that the master was authorised 
to contest the claim of the salvors, and to liberate the vessel and 
cargo, on the customary stipulation; and this, either as the agent 
of the owners of the cargo, or as the agent of the ship owners who 
were entitled to retain the cargo until the payment of freight. 
When then the plaintiffs became the master’s sureties on the ad- 
miralty stipulation, they were, in effect, the sureties for the owners 
of the goods and vessel, released by this act of the master. As 
the goods were primarily liable for the payment of the decree, 
the payment made by the plaintifis was so much money paid for 
each contributor as his proportion comes to. 

4. Independent of these considerations, the evidence discloses 
two other grounds, either of which, in law, amounted to a satis- 
faction of all which the plaintiffs had done. It seems this defend- 
ant directed his agents to pay the claim, and also that compensa- 
tion had been made to him by his insurers. Either of these cir- 
cnmstances would authorise the presumption of a satisfaction of 
the payment made by the plaintiffs. 
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The application of these principles will show a liability in the 
defendant, but there are errors in the charges given and refused, 
for which the judgment must be reversed. 

4. The court charged, that if McMorris & Knox, were the 
agents of the defendant, and if they, as such, requested that the 
stipulation for the average should be taken, he would thereby be 
bound. This is erroneous, because, as agents they did not attempt 
to bind him, but only bound themselves personally. It is true, he 
was bound without such a stipulation, but for what we can know, 
the verdict may have been based on this charge. The sixth 
charge, which requested instructions that the defendant was not 
bound by this stipulation, ought to have been given, although there 
was enough independent of it. 

6. It is probable, after all, that this action was premature, in- 
asmuch as the record shows it was commenced in January, 1841, 
while the transcript offered in evidence states the decree in the 
admiralty proceedings, as having been had in June afterwards. 
The seventh charge requsted evidently relates to this condition of 
the proof, and certainly it was not competent for the plaintiffs to 
dispute the conclusiveness of their own evidence as to the time. 
The charge ought to have been given, and if the record is correct, 
it would probably have produced a different result. 

Let the judgment be reversed and remanded. 


MAGEE & MANSONY v. TOULMIN. 


1. To sustain a judgment under the act of 1827, which gives to the sheriff a sum. 
mary remedy by notice and motion, against the principal and his surety, in a 
bond of indemnity, the record should show that the obligors had sixty days pre- 
vious notice that a judgment would be moved for against them; it is not enough 
that the judgment entry recites that they had notice for that length of time af 
the pendency of the suit against the sheriff. 


Warr of Error to the Circuit Court of Mobile. 
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The judgment entry recites, that the defendant in error, while 
sheriff of Mobile, on the 4th of June, 1836, took from the plaintiffs 
and Philip McLoskey, a bond, in the penal sum of ten thousand 
dollars, indemnifying him against any action or actions that might 
be brought against him for levying three writs of attachment in 
favor of McLoskey, Hagan & Co. against one George Harring- 
ton, on certain goods and effects, as the property of the latter. 
Further: that suit was instituted against the defendant in error, 
by Lesesne & Edmundson, in the Circuit Court of Mobile coun- 
ty, for levying on and selling the goods and eflects. It is also 
stated that the plaintiffs in error had sixty days notice of the pen- 
dency of the suit against the defendant before the trial. Then fol- 
lows a judgment in favor of the defendant for thirty-six hundred 
and eighty-four 90-100 dollars, the amount of the judgment recov- 
ered against him by Lesesne & Edmundson. 

Detached from the judgment, we find in the transcript, a bond 
of indemnity, similar to that above recited, also the following : 
«T. L. Toulmin, Motion for judgment in favor of 

US. Toulmin v. said McLoskey, Magee 
Philip McLoskey, and Mansony, for the amount of a 
James Magee, judgment rendered in favor of Le- 
C. J. Mansony. J sesne & Edmundson v. Toulmin. The 
said McLoskey, Magee and Mansony, being the obligors of a 
bond to indemnify the said Toulmin. 
Campsett & Cuanpter, for motion.” 

This is a recital of the entire transcript, with the exception of 
the caption made by the clerk to indicate when the judgment 
was rendered. 


Stewart, for the plaintiffs in error. 
Camps Lt, for the defendant. 


COLLIER, C. J.—The act of 1827, «more effectually to pro- 
tect sheriffs, coroners, and constables in the discharge of their 
duties,” enacts that whenever any sheriff takes from a plaintiff in 
execution a bond indemnifying him for levying or selling proper- 
ty, the title to which is doubtful or disputed, if suit be instituted 
against him, or any of his deputies for making such levy or sale, 
he may give sixty days notice to the principal and sureties in the 
bond before the trial of such suit, that it is pending; and it shall be 
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their duty to defend the same, and a judgment for the same 
amount shall be rendered by the court on motion in favor of the 
sheriff against the principal and securities as may be obtained 
by the party suing the sheriff, which judgment may be rendered 
at any time after a recovery against the sheriff. [Aik. Dig. 169.] 

It is not enough, under this statute, that it should appear, the 
principal and sureties were informed of the pendency of the suit 
against the sheriff, but it should appear that they had such notice 
of it, as would be likely to induce them to aid in its defence. To 
do this, they should be distinctly advised that a judgment would 
be moved for, against them, in the event of a recovery against 
the sheriff. In the present case, it is merely stated, that the prin- 
cipal and sureties had sixty days notice of the pendency of the 
suit. This recital in itself proves nothing, for it may be, that 
they were unconscious of having executed any bond, and conse- 
quently would not defend the suit, because they were not inform- 
ed that it was intended to subject them to liability. [Atwood, et 
al. vs. Craig, 3 Stewart & Porter’s Rep. 21.] 

This view is decisive to show, that the facts recited in the 
judgment are insufficient to sustain it; it is therefore reversed and 
the cause remanded. 


STALLSWORTH, er at. v. STALLSWORTH, Ex’. 


1 When a general and particular intent are equally apparent on a will, and are 
so repugnant to cach other that both cannot stand together, the latter must yield 
to the former; but it is the duty of the court, if possible, to put such a construc- 
tion on the will as will give effect to every part of it. 

2. When a testator, by his will, bequeathed slaves to his children, and afterwards 
directed a tract of land to be set apart for the use of his wife and the minor 
children, together with horses, stock, &c. for their exclusive use, until ‘the 
youngest child, who may then be living, arrives at the age of twenty-one, and 
then that the real estate be sold and equally divided between the wife and 
such of the minors as might then be alive—held, that there was no incongruity 
between these clauses of the will, but that both could stand together—that the 
intention of the testator was that the minor hcirs were entitled to their lezacies 
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as soon as distribution could be made, and had the right to work their slaves 
on the land sct apart in concegt with their mother. 

3. A judgment of the county court, refusing to appoint an individual guardian of 
the estate of certain minors, is not a bar to a suit in chancery, by the minors to 
recover their Icgacics. 


Error to the Chancery Court at Conecuh. 


This bill was filed by the plaintiff in error, as the next friend of 
three infant children of Nicholas Stallsworth; Eldridge, Benjamin 
and William. 

The bill alleges, that the father of complainants, executed 
his will in such a manner as to pass lands, and died, leaving the 
defendant his executor, who has qualified as such, and taken upon 
himself the execution of the will; paid the debts, &c., and settled 
with the widow of the deceased, and several of the heirs. That 
complainants are entitled to certain slaves in the hands of the 
executor, as specific legatees under the will, and pray an account 
against the executor, and that he be decreed to deliver to them 
or their guardian the slaves belonging to them. The bill is filed by 
one Davidson, who intermarried with the widow of the deceased, 
as next friend of the minors. 

The will is made an exhibit. 

The Ist section is, 1 give to my son Eldridge G. Stallsworth, 
negro man Hall, and his wife Mary, and their children, six in 
number. 

2. I give unto Benjamin F’. Stallsworth, negro woman Lucy, 
Presley, and her five children, and young fellow Aaron and long 
head Jim. 

3. I give unto my son Wm. A. Stallsworth,negrowoman Molly, 
and her five children, together with Ransom, and his wife Louisa 
and child, with their increase. 

8th section. It is my will and desire, that all my real estate 
lying on the east side of Beaver creek, on which I now reside, to 
be set aside for the use and benefit of my beloved wife, and our 
minor children, to wit: Eldridge G, Benjamin F, and James A, 
and my daughter Sarah, also my son William A, to be, and re- 
main for their exclusive use, until the youngest child that may 
then be living, arrives at the age of twenty-one, then my will is, 
that the above real estate be sold, and equally divided between 
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my wife and our said minor children, or as many as may then be 
living. 

12th sec. It is my will, that my beloved wife keep as many 
horses and mules, as may needed for the use of the plantation, and 
comfort of the family, together with as much stock of every kind, 
of which I am possessed, as the family may require; the balance 
of my stock of every kind, I wish to be sold, together with all 
surplus property, and be equally divided among my heirs. 

13th. It is my will that the residue of my negroes, with the ex- 
ception of old negro man Ned, be valued and put into eleven 
equal parts, regard being had to the families of negroes; if some 
lots should be more valuable than others, the difference to be 
made up in money, and that each of my children, that is to say, 
Calloway H, Nicholas, Mark P, Joseph J, James A, William A, 
Nancy Johnson, Mary Travis, and Sarah J, each draw one 
share for their own use and behoof. In case of my demise before 
the present crop is gathered, my will is, that every thing stand 
as itnow is until the crop is housed. The money arising from 
the proceeds to go towards paying my debts, and if there be any 
left,to be divided equally between my wife and children above 
named. 

The answer of the defendant, admits the will and the legacies 
as set out, and sets up an account and division of the other proper- 
ty, not specifically bequeathed, and shows the sum due to each, 
and the property of each; but insists on two distinct grounds of 
defence—that by the will, he was authorised to retain the pro- 
perty, until the complainants respectively became of age, and 
was not bound as executor, to pay over until then. Second, that 
application for distribution and payment of the legacies had been 
made to the Orphans’ Court, and was determined against com- 
plainants. Third, that Davidson, their next friend, was not the 
guardian of their estate, but only of their persons. 

The chancellor was of opinion that the matters in dispute had 
been substantially settled by a decree of the Orphans’ Court, 
and could not be revised in chancery, but upon the ground of 
fraud, accident or mistake. He further decreed that the bill must 
be dismissed, because, by the proper construction of the will, the 
property bequeathed to the complainants, was to be retained in 
the possession of the executor, until the youngest child came of age. 

From this decree, this writ of error is prosecuted. 

19 
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The assignments of error, present for consideration the decree 
made by the chancellor: 


Daxean, for plaintiff in error. 

Buount, contra—cited 4S. & P. 123; 5 Porter, 388; 6 ib. 77; 2 
Ala. Rep. 529; 8 Cranch, 9; 9 Porter, 636; Ram. on Wills, ch. 
1318 

ORMOND, J.—This bill is filed for the purpose of compelling 
the executor to deliver to the guardian of the infant complainants, 
certain slaves, bequeathed to them by the will of their father, and 
for anaccount. The entire controversy depends upon the true 
construction of the will. 

The first five clauses of the will, consists, of specific bequests to 
five minor children, to each, by name, of certain slaves specifical- 
ly described. The sixth and seventh, are also specific bequests 
of slaves to another child,and to his wife. The eighth clause, out of 
which this controversy arises, is to the following eflact: 

« It is my will and desire, that all my real estate, lying on the 
east side of Beaver creek, on whichI now reside, be set aside for 
the use and benefit of my beloved wiie, and our minor children, 
to wit: Eldridge G, Benjamin I’, James A, my daughter Sarah J, 
and my son William A. Stallsworth, to be, and remain for their 
exclusive use, until the youngest child that may then be living, 
arrives at the age of twenty-one, then my will is, that the above 
real estate be sold, and equally divided between my wife Sarah, 
and our said minor children, or so many as may then be living.” 

The ninth clause conveys a tract of land to three adult children. 
The tenth and eleventh, are bequests to certain grand-children. 
The twelfth, which is also supposed material in this inquiry, is to 
the following import: «It is my will that my wife keep as many 
horses and mules, as may be needed for the use of the plantation, 
and comfort of the family, together with as much stock of every 
kind, of which I am possessed, as the family and plantation may 
require; the balance of my stock of every kind, I wish to be sold, 
together with the surplus property of every kind, and be equally 
divided among my heirs.” 

By the thirteenth clause, the testator desires that all the rest of 
his negroes be divided into eleven equal parts, each of his children 
to have one share “for their own proper use and behoof.” All 
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the weiss of his « estate, to ote enially divided among his wife and 
children; and lastly, he declares his son Nicholas, executor. 

The general scheme of this will is quite apparent and very 
simple. The specific legacies of slaves, to the younger children, 
was doubtless to make them equal with the older children—then 
comes an equal division of all the slaves and other personal pro- 
perty among ail the children, a particular estate in lands to three 
of the children, who are probably adults, and a tract of land 
which is left for the use and benefit of the wife and five minor chil- 
dren, until the youngest child comes of age, and then, to be equally 
divided between the wife and such of the children as may then be 
living. 

This last clause, has created all the difficulty in this cause, as it 
is supposed, that taken in connection with the twelfth clause, it 
shows that the design of the testator was, that the wife and the 
minor children, should work the plantation, which was given for 
their use and benefit, under the care of the executor, who, it is 
further inferred, was for this purpose, in effect created testamen- 
tary guardian of the minors. 

We cannot agree that this construction of the willis correct. 
The rule of interpretation invoked to sustain this view, is the 
rule, that when two intentions are apparent in a will, one particu- 
lar, and the other general, if both cannot stand, the former must 
yield to the latter. The case of Robinson v. Robinson, [1 Bur- 
rows, 38] illustrates this rule and shows the reason on which it 
is founded; that was an issue out of chancery to ascertain the opin- 
ion of the Court of King’s Bench, on a bequest in a will. The 
bequest was to L. H, for, and during the term of his natural life, 
and no longer; after his decease, to such son as he shall have 
lawfully begotten, and for default of such issue, then to W. R, and 
his heirs for ever. 

In this case, it could not be doubted that the testator intended 
that L. H, should take an estate for life only; it was equally clear 
however, that he intended that the children of L. H, should 
take as heirs, because W. R, was not to take until failure of the 
heirs male of L. H. But this was inconsistent with the idea that 
LH, took an estate for life only. Therefore the court held «that 
the true construction of the will, was that L H, must by necessa- 
ry wnplication to effectuate the manifest general intent, of the 
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testator, be construed to take an estate in tail male, notwithstand- 
ing the express estate devised to him for his life and no longer. 

Before this rule of interpretation can be called into active ex- 
ercise, it must be evident that there is both a particular and a 
general intent apparent on the will so repugnant to each other 
that they cannot co-exist together; for the most important of all 
the rules for the exposition of wills, and other instruments is, that 
effect, must, if possible be given to every part of it. 

Now, in this will, it is clear, beyond doubt, that the slaves are 
given to the minor children, without condition or limitation as to 
the time when they are to be entitled to receive them. They are 
therefore entitled to them, immediately on the settlement of the 
estate; and that event had taken place before the filing of this bill. 
Is there any general intention equally clear, or more certain than 
these specific bequests, so repugnant to them that their plain lite- 
ral meaning must be rejected, and the enjoyment of the legacies 
be postponed to a distant period, to carry such intention into ef 
fect. 

The eighth clause of the will, which it is supposed renders this 
interpretation necessary, merely provides that a tract of land 
shall be set apart for the benefit of the wife, and the minor chil- 
dren, until the youngest child becomes of age. But this clause 
is by no means inconsistent with the former clauses of the will, 
giving to the minors a present right to the possession and enjoy- 
ment of their slaves. 

It may doubtless fairly be presumed that the testator expected 
that his minor children, in concert with their mother, would work 
the plantation, set apart for their use, until they severally came 
of age, and that a sufficient inducement was held out to those who 
might have the superintendence of their interests, to adopt that 
course by providing the means of the profitable employment of 
their slaves, and by thus furnishing both the slaves and the mi- 
nors ahome. Whether the testator intended that this employ- 
ment of the slaves of the minors, should be obligatory on the 
minors or their guardian, it is not necessary now to determine. 

It is not a fair interpretation of the will, that to carry this inten- 
tion into effect, the executor was appointed testamentary guar- 
dian ofthe minors. First, because if such had been the intention 
of the testator, it would in all probability have been so expressed. 
The attention of the testator was drawn to the subject, as he 
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doubtless, (as has already been stated) expected his minor chil- 
dren to live with their mother on the plantation, set apart for their 
use, and that the plantation should be worked by the slaves of « 
the mother and the minors; yet with this view of the subject pres- 
ent to his mind, he merely appoints the defendant in error, his 
executor, the duties of which are essentially distinct from that of 
guardian; it cannot therefore be assumed that he intended the ex- 
ecutor should act in both capacities, unless such implication must 
be made, to give effect to the manifest general intent of the testa- 
tor. 

But secondly, such an interpretation is not necessary, because 
full effect can be given to the will without it. The guardian ap- 
pointed by the Orphans’ Court will certamly be as competent to 
give the proper direction to the labor of the slaves as a testamen- 
tary guardian would be, and will be as much bound to conform 
to the provisions of the will. We are therefore, clear in the opin- 
ion, that the executor was not appointed testamentary guardian 
of the minors, because he is not so nominated in the will, and 
such an interpretation is not necessary to carry its provisions 
into effect. Not being necessary to carry the will into effect, 
such a decision is to interpolate, and not to interpret the will. 
The reason of the rule, therefore, so strenuously relied on, fails in 
thiscase. The particular intent, as it is called,is clear, the sup- 
posed general intent less certain; and both—admitting both to 
exist and be equally certain, may well stand together. 

The principle here decided, received the approbation of this 
court in the case of Capel’s heirs v. McMillan, [8 Porter, 204] 
when the court held, that in order to give the property left to 
minors, any other than its accustomed destination, or to give the 
executor any other power over it beyond what his appointment 
of executor gave him; the intention of the testator for the exercise 
of such power must appear in the will by plain language, or from 
clear implication. 

Weare also of the opinion that the judgment of the county 
court, refusing to appoint the prochein ami of the minors in this 
case, guardian of the estate of the infants, is no bar to this proceed- 
ing. Without entering at this time, upon the question, how far 
the powers of the Orphans’ court, and the court of chancery, are 
concurrent in these matters, or in what particular the powers of 
either are exclusive, a question somewhat discussed in the case 
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of Leavens v. Butler, [8 Porter, 380;] it is sufficient ta say, that 
the question here presented was not adjudicated by the Orphans’ 
court: 

The question before that court, was an application for the 
guardianship of the estates of the minors. This did not involve 
necessarily the construction of the will, which could only proper- 
ly arise upon an application by the guardian for the legacy of 
the minors. The reason which may have influenced the court 
in refusing to appoint Davidson guardian of the estate of the mi- 
nors, is entirely distinct from its judgment, which may have been 
correct, though the reason given for it, was incorrect. As the 
construction of the will was not necessarily involved in that ap- 
plication, that question would not have arisen in this court upon 
an appeal from that judgment, and cannot conclude the parties as 
to any matter not necessary to be determined by the Orphans’ 
court upon that application. 

Our conclusion therefore is, that by the will, the minor children 
took a present interest in the slaves and other personal property, 
with a right to the possession, by their guardian, so soon as the es- 
tate was in a condition for distribution. That the minor chil- 
dren have the right, by their guardian, to work their slaves on the 
plantation designated in the will, and to receive their relative 
proportion of the profits until they severally come of age, and that 
the executor is not, by the will, appointed testamentary guardian 
of the minors. 

It results from this view, that the decree of the chancellor dis- 
missing the bill, must be reversed: and the cause remanded for 
further proceedings. 
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KENNEDY v. McARTHUR. 


1. A count charging the defendant with harboring and concealing a runaway 
slave, knowing him to be such, is substantially a count in trespass, and may be 
joined with a count for seizing and carrying away another slave. 

2. In an action of trespass for harboring a slave per quod servitium amisit, it is not 
necessary to aver in the declaration that the defendant has been criminally pro. 


secuted, as the offence is a misdemeanor only. 


Wrrr of Error to the Circuit Court of Wilcox county. 


This action is trespass vi et armis, by McArthur against Ken- 
nedy. Thedeclaration has three counts. The first, charges that 
the defendant with force and arms took and carried away a negro 
man slave, the property of the plaintiff, from his possession, and 
kept the same from his service for the space of two years; the 
second asserts that the defendant wickedly, maliciously, and with 
force and arms, seduced, procured, and forced the slave to run 
away from the service of the plaintiff; and the third alleges, 
that the slave had run away from the service ofthe plaintiff, and 
that the defendant, well knowing the fact, with force and arms 
did harbor out and conceal said slave from the plaintiff. 

The defendant demurred tothe declaration, and his demurrer 
being overruled, pleaded the general issue ; upon which a verdict 
was rendered, and judgment given against him for the damages 
assessed. 

It is now assigned for error, that the demurrer ought to have 
been sustained, because there is no allegation in either count that 
the defendant has been prosecuted criminally for harboring the 
slave ; and because of a mis-joinder of counts, one being in case, 
and the others in trespass. 


Deak, for the plaintiff in error. 
Betuea, contra. 


GOLDTHWAITE, J.—1. The misjoinder of counts com- 
plained of in this case, is said to arise from the fact that the two 
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first counts are in trespass, while the last is in case ; but we think 
they all are entitled to be considered as charging forcible as well 
as unlawful acts. The count supposed to be in case, alleges that 
the slave had run away from the service of the plaintiff, and that 
the defendant harbored and concealed him, with a knowledge of 
the fact that he was so run away. 

It is said the law implies force where a servant has been en- 
ticed away or debauched, though in fact she may have consent- 
ed, the law considering such a person as incapable of consenting, 
and therefore in such a case trespass may be supported, though 
case, for the consequences of the wrong has, till of late, been the 
most usual form of declaration. [1 Chitty’s Plead. 143.] | It is 
difficult to conceive how the unlawful concealment of a runaway 
slave can be effective without some positive act of control over 
it, but nothing merely negative, can give the idea of harboring. 
This offence must be the result of some positive act, and is in 
every respect equivalent to enticing the slave in the first instance 
to quit the service of his owner; it is consequently a trespass in 
the technical sense of the term. 

2. The other objection is, that neither count of the declaration 
contains any averment that the defendant has been prosecuted 
criminaliter for the act of harboring. In our opinion this is not 
an essential averment, as the offence charged was nothing more 
than a misdemeanor, punishable by fine and imprisonment at the 
time when committed. 

Let the judgment be affirmed. 


GOODWIN v. WOOD, vss, &c. 


1. The act of 1837 “ More effectually to provide for discoveries in suits at commiort 
law,” authorises a party to propose to his adversary such questions only, as he 
would be bound to answer upon a bill of discovery in a court of chancery: 
It was consequently held, that the defendant was not bound to answer in- 

terrogatories which called on him to state whether he had entered as credits on 
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the note in suit, all the money that had been paid thereon; but to make such in. 
: terrogatories pertinent, it should appear either from the interrogatories or affida« 
5 vit accompanying them, that other payments than those credited, had been made- 

















Warr of Error to the County Court of Talladega. 


=e TS lO Vw 


This was action of assumpsit, brought by the defendant in er- 
ror against the plaintiff, on a promissory note made by the latter, 
for the payment of five hundred dollars to Alexander Watson, 
and by the payee indorsed to the plaintiff in the action, who sued 
for the use of Andrew Wooley. 

The questions arising upon the assignment of errors, are pre+ 

sented by a bill of exceptions. From the bill it appears, that the 
cause being called for trial, the plaintiff declared himself ready, 
but the defendant stated that he could not go to trial, until certain 
interrogatories propounded to the party for whose use the suit 
F was brought, were answered. These interrogatories, with the 
} affidavit attached, are as follows : 
« John Wood, assignee of )  Assumpsit, on a note in the 
Alexander Watson, use of | County Court of Talladega coun- 
| q Andrew Wooley, ee July term, 1842, Interrogato- 
| ’ v. | ries to be propounded to Andrew 
: Young Goodwin. J Wooley, for whose use this suit is 
} brought ; the answers to which will be read in evidence on the 
| ‘ trial of this cause. 

« Int. 1. State whether you have entered all the payments on 
the note sued on, which have been made to you by the defendant. 

« Int. 2. State all the payments that said defendant has made 
to you on said note, their amounts and dates ; and the amount of 
money paid by defendant to you, which you have not entered on 
said note. 

« Personally came before me, Alex. J. Cotten, clerk of the 
County court of Talladega county, Young Goodwin, defendant 
in the above cause, who makes oath that answers to the above in- 
terrogatories, will be material evidence on the trial of the cause 
above stated.” 

The court decided, that the interrogatories were pertinent, but 
required the defendant to state the precise amount of the seve- 
ral payments, and disclose what he expected to prove by Wooley, 
that the plaintiff might admit it, ifhe thought proper. This state- 
20 
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ment, the defendant declined making; and thereupon he was or- 
dered to go to trial. 


Rice, for the plaintiffin error—The court should not have co. 
erced a trial until the questions proposed to Wooley were an- 
swered by him. The act of 1837 authorises one party to call 
upon another, at law, to discover facts material to make out 
his case or defence: this statute authorised the exhibition of the 
interrogatories proposed, and the refusal to compel answers is a 
fatal error. [See also, 9 Porter’s Rep. 266; 3 Ala. Rep. N.S, 
295.] 


Peck & Cxiark, for the defendant.—The interrogatories appear 
from their caption, and the date of the jurat of the affidavit, to 
have been filed at the trial term of the cause, and consequently 
are not withn the time prescribed by the statute. Besides, the 
interrogatories are fishing in not stating that any payments were 
made to Wooley on the note ; and not being such as a court of 
chancery would compel a party to answer, they do not come 
within the terms of the act. 


COLLIER, C. J.—An act passed in 1837, “ more effectually 
to provide for discoveries in suits at common law,” enacts that 
where a party in a suit at law wishes a discovery from his ad- 
versary, he may file written interrogatories to such party, and 
call upon him to answer on oath or affirmation ; and if it shall ap- 
pear to the court by the oath of the party filing the interrogato- 
ries, or otherwise, that the answers to the same will be material 
evidence in the cause, that the interrogatories themselves are per: 
tinent, and such as the adverse party would be bound to answer 
upon a bill of discovery in a court of chancery, the court shall al- 
low them, and make an order requiring them to be answered in 
writing on oath or affirmation. The answers so made shall be 
evidence at the trial, in the same manner, and to the same pur- 
pose and extent, and upon the same condition in all respects as if 
they had been procured upon a bill in chancery for a discovery, 
but no further. Ifthe interrogatories shall not be answered with- 
in sixty days after service of a copy, or be answered evasively, 
the Court may attach the party to whom they are addressed, and 
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compel him to answer in open Court, or it may continue the 
cause, and require more explicit answers, &c. 

The object of this enactment was doubtless to expedite and 
cheapen the administration of justice, by authorising a discovery 
to be called for at law, where in order to obtain it, it was previ- 
ously necessary to resort to equity. It does not allow a party to 
propose to his adversary any interrogatories except such as he 
« would be bound to answer upon a bill of discovery in a court of 
chancery,” and the answers are only evidence in the same man- 
ner “as if they had been procured upon a billin chancery.” In 
the present case, the interrogatories do not affirm that the defend- 
ant has made any payments on the note in suit, but call on the be- 
neficial plaintiff to state, whether he has entered them all on the 
note, the amount paid, and when. The objection to the indefi- 
niteness of the interrogatories might be cured by the affidavit, 

but that affords no aid,) by alleging that payments have been 
made which the evidence of the party is necessary to establish, it 
merely declares in general terms, that the answers would be ma- 
terial evidence on the trial. The interrogatories are in the nature 
ofa fishing bill, when assimilated to a discovery in equity, and as 
answers are only compellable in those cases, in which that Court 
would have compelled a disclosure, the County Court might very 
well have refused to compel an answer in consequence of the 
generality of the interrogatories. Lucas v. The Bank of Darien, 
2Stew. Rep. 280, and the cases there cited, very satisfactorily 
show that a fishing bill is demurrable. 

But if the interrogatories were regular, still as they were exhi- 
bited when the case was called for trial, or at the same term, the 
Court very properly refused a continuance, unless the defendant 
would make a precise statement of the facts, and what he expect- 
ed would be the answers of Wooley. 

Other reasons perhaps might be given to show, that the Judge 
of the County Court properly ruled the parties to trial ; but those 
stated are decisive of the case ; and the judgment is consequently 
affirmed, 





ALABAMA. 





Hammett v. Smith. 





HAMMETT v. SMITH. 


1. An averment ina declaration in an action by an assignee against an assignor, 
that execution issued on the judgment from the proper office, and was returned 
by the sheriff to the proper office, endorsed “there is no goods, &c., of the de- 
fendant to be found in my county,” is sufficient. 

2. The assignor of a note is liable to the assignee for the costs of the suit prosecu. 
ted against the maker of the note. 


Error to the County Court of Talladega. 


This was an action by the defendant in error, against the plain- 
tiff in error, as assignor of a note made by one Vardeman. 

The declaration, after stating the making and endorsement of 
the note, proceeds to aver the institution of a suit against Varde- 
man, in Talladega County Court, the recovery of a judgment 
against him, for the amount of the debt, and nine dollars fifty-one 
cents costs. It then avers that an “execution” issued upon said 
judgment «from the proper office,” against Vardeman, for « the 
damage and costs above stated,” and that the sheriff of Talladega 
county returned the same to the « proper office,” he having en- 
dorsed thereon « there is no goods or chattels, lands or tenements, 
of the defendant, to be found in my county,” by means whereof 
the said defendant became liable to pay the said sums of mo- 
ney, &c. 

To this declaration there was a demurrer, which was overruled 
and judgment for plaintiff. 

The assignments of error are, ; 

1. The court erred in overruling the demurrer to the declara- 
tion. 

2. The judgment is for the amount of the note and interest, and 
the costs of the suit against Vardeman. 


Moopy, for plaintiff in error. 


ORMOND, J.—The first objection taken to the declaration is, 
that in describing the writ of fieri facias which issued on the 
judgment, it is called an “execution.” We think this averment 
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sufficient, as the declaration states that it was directed to the she- 
riff, to be levied on the goods and chattels, lands, &c., of the de- 
fendant; it is evident that it was a writ of fieri facias. 

Neither is the objection to the return of the sheriff well taken. 
It is true that the statute makes the return of “no property found” 
conclusive evidence of the insolvency of the maker of the note ; 
but we think the averment in this case, that the sheriff returned 
that “ there was no goods or chattels, lands or tenements of the 
defendant, to be found in his county,” is precisely equivalent, and 
is that statement of facts, out of which, the language employed by 
the statute is concluded, 

It is also objected that the declaration states, that the execution 
was issued from the « proper office” and returned to the “proper 
office,” without stating what office. We think these words sur- 
plussage, and that the declaration would have been sufficient if it 
had stated merely that an execution had issued on this judgment 
directed, &c., and was returned by the sheriff, endorsed, &c., and 
the insertion of these words, certainly cannot prejudice. 

The remaining question, whether the assignor is liable in an 
action against him by the assignee, for the costs of the action 
against the maker, has not been before raised in this court. The 
statute makes it the duty of the assignee to prosecute a suit against 
the maker of the assigned instrument, and this he must do, al- 
though the maker is notoriously insolvent, or he cannot recover 
of the assignor; it appears, therefore, proper, that he should re- 
imburse the assignee, the costs which he must pay in the prose- 
cution of an ineffectual suit, which is really for his benefit. This 
disposes of the objection that the judgment is for too large a sum, 
and it must therefore be affirmed, 
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ERWIN, apw’r, er. au. v. FERGUSON, er at. 


1. When a bill is filed to foreclose a mortgage made to two persons, to secure the 
payment to them, of a sum of money, due by bond, and one of them dies pre. 
vious to the exhibition of the bill, the survivor is the only indispensable party to 
the bill, when no interest is disclosed in any other person in the mortgage debt ; 
and it isnot proper to join the executors of the deceased obligee as_ parties 
complainant. 

2. But although the executors of the deceased obligee, are improperly joined as 
complainants in such a bill, the objection, to be available, must be taken by de- 
murrer, and cannot be raised for the first time, at the hearing, or on error. 

3. The heir, or devisee of a mortgagor, who dies the owner of the fee, is an indis. 
pensable party to a bill to foreclose ; and the personal representative may be 
made a party, if the complainant choses to proceed for an account. 

4. An allegation that the mortgagor died, leaving certain children surviving him, 
is equivalent to an allegation that they are his heirs at law. 

5. When an executrix of a mortgagor, who has refused to qualify as such, is made 
a party defendant to a bill to foreclose, the objection, if available, is personal 
to herself, and can only be raised on demurrer. 

6. When infants who are defendants to a suit in chancery, 'reside out of the State, 
it is essential that the proceedings against them should conform to the statute 
providing the manner by which absent defendants shall be brought before the 
court; and the record must also shew that their rights as infants have been scru- 
tinized, and if necessary, protected. 

7. In proceedings in chancery against absent defendants, it is unnecessary_that 
any subpena should issue, when the necessary proof of non-residence is made 
before the register; when infant defendants are non-residents, it is perhaps ne- 
eessary, under the amended rules, that their ages and places of abode should 
also appear. 

8. In all suits in chancery against non-resident defendants, it is necessary that 
the bond required to be given by the statute should be executed, otherwise the 
decree cannot be sustained, unless they have voluntarily submitted to the juris- 
diction. 

9. The power exercised by courts of equity, to appoint guardians ad litem, for 
infant defendants, is one to be exercised for their benefit, and therefore the ap- 
pearance of an absent infant defendant by such a guardian, does not have the 
effect of a voluntary appearance, so as to obviate the necessity for the statute 
bond to be given by the complainant. 


Wair of Error to the Court of Chancery for the first Dictrict 
of the Southern Division. 





JANUARY TERM, 1843. 159 











- Erwin, edm* r et al. v. Bergin, et al. 


-_ - aa 


7 his bill is is to foreclose a nindlonins executed in October, 1830, 
by Henry Hitchcock and Anne, his wife, upon certain lands and 
tenements in Mobile, to secure the payment of forty thou- 
sand dollars, due by bond, from Hitchcock to Jonathan Ogden 
and John Ferguson. 

The bill states that Ogden, one of the obligees, departed this 
life previous to its exhibition, and his executors join with the sur- 
vivor, Ferguson, as complainant in the suit without any specific 
allegations to show that any interest in the bond and mortgage 
was transferred to the deceased obligee in his life time, or that he 
was entitled to any scparate interest therein. 

It also states that Hitchcock died testate, appointing his wife, 
Anne, sole executrix, who has since refused to qualify as such, 
and that administration cum testamento annezxo, has been granted 
to Isaac H. Erwin, who has taken upon himself the administra- 
tion of the estate. 

It also states that Hitchcock left four infant children, to wit:— 
Caroline, Andrew, Henry, and Ethan A, but does not set out their 
respective ages, nor places of residence; nor does it show by dis- 
tinct and specific allegations, whether they are entitled to any in- 
terest in the lands in mortgage, either as heirs at law, or as de- 
visees under the will. 

It alleges that the other defendants claim some interest in the 
mortgaged lands, derived from Hitchcock, subsequent to the ex- 
ecution of the mortgage, but does not set out their respective 
places of residence. The prayer is, that an account may be tas 
ken of the principal and interest due on the bond, and if it is not 
paid, that the mortgaged estate may be sold. 

Process of subpoena is asked for against all the defendants, but 
only issued against Erwin, McCoy, Johnson, the two Sandfords, 
Cleveland, Myers, the Insurance Company, and the Bank, upon 
all of whom it was served. The date of the subpeena is the 17th 
of April, 1841. 

With respect to the other defendants, infants as well as adults, 
an affidavit was made before the register on the 10th of April, 
that they were non-residents of this State, but the places of their 
residence isnot shown. Upon this affidavit an order was made, 
at rules, for publication, requiring the non-resident defendants to 
appear, plead, answer or demur to the bill, at the then next term 
of the court, to be held on the 2d Monday of May. 
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At the May term, 1841, proof was made by affidavit, of the 
publication of this order, by advertisement for four successive 
weeks, in a newspaper -published in Mobile, and by a copy post.’ 
ed on the court-house door. And by a decretal order of the 
chancellor, James West, with his consent, was appointed guardi- 
an, ad litem, of Caroline, Andrew, Henry, and Ethan A. Hitch: 
cock, the minor defendants. This decretal order does not ascer- 
tain the respective ages of these infants. 

West, the guardian ad litem, was served with subpoena on the 
Ist July, and thereby required to answer within thirty days after 
service. He answered the bill (at what time does not appear 
from the transcript.) denying all knowledge of the bond and 
mortgage, and requiring strict proof of the same. 

The defendants, Cleveland, Humphties, and Edward Biddle, 
T.W. McCoy, Thaddeus Sanford, and the Life Insurance and 
Trust Company, filed separate answers, asserting several inter: 
ests in the mortgaged premises, derived from Hitchcock subse- 
quent to the mortgage, and alleging that the unsold residue is 
more than sufficient to satisfy the sum remaining due on the com- 
plainant’s bond. These defendants pray that their respective in- 
terests may be protected by the decree, and some of the answers 
admit, and others deny, and require proof of the complainant's 
bond and mortgage. These answers are dated between the 10th 
and 16th of November, 1841. In the transcript also appears the 
answer of one James Brown, asserting an interest in the premi- 
ses, but he does not appear to have been made a party defendant, 
either in the bill or by any subsequent proceeding. 

At the November term, and on the 16th day of that month, a 
decretal order was made, that the allegations of the bill should be 
taken as confessed “ against the defendants who had not answer- 
ed,” and the case was submitted for a decree on the bill, answers 
on file, and the decree pro confesso. On the next day the case 
was submitted to the master to take and state an account be- 
tween the parties; to ascertain and report the amount of debt due 
to the complainants, and the order in which the mortgaged premi- 
ses ought to be sold, in respect to the subsequent incumbrances 
held by some of the defendants. 

The report of the master was made on the 18th of the same 
month, and was “that the mortgage was proved to have been re- 
gularly executed and recorded; that the bond, to secure which, 
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, was also produced and proved to have been duly recorded;” 

$6001 47-100 remained due, for principal and interest on the 
d, on the 20th November, 1841, and that a certain portion. of 
mortgaged premises was sufficient to produce that sum, and 
uld be first sold. 

‘On the 20th of November, a decree was rendered, which re- 
cites that the parties came by their solicitors, and by consent it 
was decreed that the master’s report should be confirmed; that 
the amount ascertained to be due should be paid by the defendants 
to the complainants within sixty days, and in default of such pay- 
ment, the portion of the mortgaged estate mentioned in the report 
should be sold, &c. 

The proceedings stood in this condition when the defendant 
Erwin, sued out the writ of error on the 7th March, 1842. In 
April.afterwards, the master submitted a statement under oath to 
the chancellor,at a term of the court then in session, which shewed 
amistake in marshalling the mortgaged estate, and an order was 
theri made directing him to rectify the mistake. This was done 
inan amended report, and a final decree then rendered, nunc pro 
tunc, as of the date ofthe former decree, directing the order in 
which the entire mortgaged premises should be sold, unless the 
complainants demand was satisfied by selling a less quantity. 

A great number of errors were assigned, which need not be 
here recited, as those decisive of the case are examined by the 
court. 


Stewart, for the plaintifls in error. 
LesEsne, contra. 


» GOLDTHWAITE, J.—The questions which have been rais- 
ed with respect to the parties to this bill, the manner in which 
the service has been perfected on the defendants, and the decree 
as against those who are absent, have a preference of examina- 
tion, because, if decided adversely to the complainants, the inves- 
tigation of the other points will be rendered unnecessary. 

1. We propose then, first, to consider who are the necessary 
parties, as complainants, to this bill; and if others are joined, 
whether this can so affect the decree as to cause its reversal. 

There is much apparent conflict of decision upon the subject of 
parties, and it seems to have arisen from the very cautious manner 
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in which the courts of equity have felt their way to their pre 
extensive and salutary jurisdiction over all classes of moi 
The estate created by a mortgage, was at first considered 
courts of equity, as well as by those of law, as absolutely ves 
in the mortgagee by a forfeiture of the condition; and when 
former, by virtue of their extraordinary powers, first opened 
condition, and compelled the mortgagee to take his money 
re-convey, they sought out the parties on whom the legal estate 
was cast. When, subsequently the same courts began to come 
pel the mortgagor to render justice to the mortgagee, it was as 
certained that cases existed, in which the latter had no interest, 
in consequence of the assignment of the debt voluntarily. or by 
operation of law. In other words, the legal estate under the 
mortgage and the equitable interest in it, in consequence of the 
assignment of the debt, became vested in different individuals, 
Even under such circumstances, the courts endeavored to adhere 
to rules which had governed the first class of cases, and the ori- 
ginal mortgagee, or his heirs, were continued as parties, although 
it was entirely evident that they had no interest in the litigation, 
and would noteven be permitted to re-convey the equity of redemap: 
tion,to the prejudice of the right of him who wasentitled to the debt. 
It is somewhat doubtful, whether the English courts of chaneery, 
do not adhere to these rules at the present day, as some recent 
cases hold, that the person having the apparent legal interest um 
der the mortgage, is an indispensable party, either as complainant 
or defendant. [Scott v. Nichol, 3 Russ. 476; Ward v. Williams, 
4 Madd. 186. See also Mitford, 179; Cathcart v. Lewis,# 
Bro. C. R. 516; S.C. 1 Vesey, jr. 463; Ray v. Fenwick, 3 Brow. 
R. 25.] We say it is doubtful, because in analogous cases, and 
when the same rule, if it is the correct one, ought to govern, the 
same courts, have held, that the assignor of a mortgage securi 
is not an indispensable party when a bill to foreclose is brought 
by his assignee. [Bruce v. Harrington, 2 Atk. 235; Blake v. 
Jones, 3 Anst. 651. See also Miller v. Bear, 3 Paige 467; Whit- 
ney v. McKinney, 7 Johns. Ch. 144; Trecothic v. Mason, 4 Ma- 
son 41.} 

In the American courts, from the earliest period, courts of law, 
as well as courts of equity, have considered mortgages in a more 
practical point of view, and the legal estate is considered as re- 
maining in the mortgagor, for all purposes, even after a forfeit 
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ie Ofethe condition until an actual entry is made by the mort- 
gagee. 4 Kent's Com. 160; Clark v. Beach, 6 Com: 142.] And 
it is doubtless with reference to these American decisions, as 
well as with regard to the apparent conflict of the English cases, 
that Judge Story doubts the correctness of the rule laid down in 
Mitford, and says, “when the assignment is absolute, and uncon- 
ditional, leaving no equitable interest whatever in the assignor, 
and the extent or validity of the assignment is not doubted or de- 
nied, and there is no refffaining liability in the assignor to be affec- 
bythe decree, itis not necessary to make him a party. At 
t, he i is merely a nominal or formal party in such a case. It 
P different question, whether he may not properly be made 
as the legal owner, although no decree is sought against 
lini, for in miany*cases, a person may be made a party, although 
he is notindispensable. [Story’s Eq. Plead. 147, § 153.] 

If'we were ‘called on to consider the estate conveyed by this 
mortgage ima mere legal aspect, it may be conceded to be a joint 
tenancy in both the mortgagees; and, as the right of survivorship 
in such estates is here destroyed by statute, on the death of Og- 
den, his heirs inherited his legal estate; but under no circumstan- 
ces, can his executors, unless they are devisees of his real estate, 
claim any legal right under the mortgage, or equitable interest in 
the land secured by it. The legal estate, such as it is, must de- 
scend to his heirs; the legal as well as the equitable interest in the 
bond, remains with the survivor, who alone is competent to re- 
ceive satisfaction for, or give a discharge of the debt; and conse- 
quently he is the only indispensable party complainant to this bill. 
It also follows that the executors of the deceased partner were 
improperly joined to this suit. 

2. But although they are thus improperly joined as complain- 
ants, itis very clear that the defendants cannot in this place, for 
the past time, claim any advantage of this error. The objection 
could have been made by any one of the defendants on demurrer, 
but not otherwise. [Story’s Eq. Plead. 292, § 509; 417, § 544.] 
The reason why the defendant is not permitted to avail himself of 
such a defect at the hearing, or on error is, that the plaintiff could 
have amended his bill ifthe error had been pointed out, and the 
defendant ought not to be allowed to start such an objection when 
the plaintiff is not a condition to amend. 
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It is thus shewn'that the misjoinder of complainants cannot af 
feet the cause at this stage of the proceedings. 

3. As to parties defendant to a bill to foreclose, the rule 
seems to be that the heir or devisee of a mortgagor, who dies 
the owner of the fee, is an indispensable party. [Story Eq. Plea, 
181, § 196; Duvall’s heirs v. McLoskey, 1 Ala. Rep. N. 8. 708,] 
If, however, the estate has been conveyed by him, or assigned 
by operation of law, then only the assignee need be made a party; 
[ib. 182, § 197; Wilkins and Hall v. Wilkins, 4 Porter 245.] 

In this case it is not material to inquire whether the personal 
representative of the deceased mortgagor is an indispensable par- 
ty to a bill seeking a sale, because it is conceded by all the, cases 
that such personal representative may be made a party, if the 
complainant chooses to proceed for an account. fStory’s Eq. 
Pl. 182, § 197. See also Wilkins v. Wilkins, 4 Porter 245; 
Inge’s heirs v. Boardman, 2 Ala. Rep. N. 8S. 331.] 

The bill does not allege that any absolute assignment was made 
by the mortgagor of the estate during his life time, and therefore 
we conclude that his heirs at law are indispensable parties; and as 
such, the complainant insists they are made. 

4. It is true, the bill does not technically allege that the chil- 
dren of the deceased mortgagor are also his heirs at law, but we 
think it would be a most strained conclusion that they were not. 
We may imagine cases in which children are not necessarily 
heirs, but they are where there can be no heirs, as in the case of 
an alien, or where an alien is naturalized having adult alien chil- 
dren. We will assume that the legal presumption is that every 
owner of land, is a citizen, and we think it equally just to con- 
clude, in the absence of any shewing to the contrary, that the chil- 
dren of a citizen are prima facie his heirs. If the fact is contra- 
ry to this legal presumption, the case would then be a proper one 
to disclose the fact by plea and answer, but upon the face of the 
bill, we cannot discover that any one who should be a party de- 
fendant is not so. 

5. If it be true, as supposed by counsel, that the executrix of 
the mortgagor, who refused to act, is improperly made a party, 
this is an objection personal to herself, and can only be raised on 
demurrer. [Story’s Eq. Pl. 417, § 544.] 

6. The next and only other matter intended to be examined, is 
that which relates to the manner in which the infant defendants 
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are brought before the court; and this will also extend to such of 
the other absent defendants as have not submitted to the jurisdie- 
tion, either by appearance or answer. 

It has not been contended that courts of equity, as such, have 
any inherent jurisdiction over absent defendants, even if connec- 
ted with property within the jurisdiction. Our statute seems to 
deny any such jurisdiction, unless the ground of action, or the 
transaction on which the bill is brought takes place within the 
State. [Digest 290, § 27-] 

In such cases the statute provides «that any defendant against 
whom subpeena or other process may issue, who shall not cause 
an appearance to be entered within such time and in such man- 
ner as by the rules of the court, the same ought to have been 
entered, in case such subpeena or other process had been duly 
served; then, if affidavit is made that such defendant resides be- 
yond the limits of the State, the court may make an order, direct- 
ing such defendant to appear at a certain time therein named.” A 
copy of this order is required to be published within forty days 
thereafter, in some gazette, regularly published within the State, 
for such space of time as the court shall direct. This order is 
also within the same time to be posted up at the door of the court 
house. where made. In addition to this, the court at its discre- 
tion may direct the order to be published in any gazette of the 
United States, for such space of time as it may deem reasonable. 
If after this, the defendant does not appear within the time limi- 
ted by the order, or within such further time as the court shall 
appoint, then, on due proof of publication as aforesaid, the 
court may order the plaintiff’s bill to be taken pro confesso. 

The statute subsequently declares that the proceedings against 
absent defendants shall, notwithstanding be subject to certain re- 
strictions and limitations. These are, Ist. That before obtaining 
any decree the complainant shall give bond to abide such order 
touching the restitution of the estate, or effects to be affected by 
such decree as the court may make concerning the same, on the 
appearance and petition of the defendant, to have the cause re- 
heard. 2. If the decree is against a person residing beyond the 
limits of the State, at the time of pronouncing the same, and such 
person shall, within two years afterwards, reside within the State, 
or become publicly visible therein, then such defendant shall be 
served with a copy of the decree within a reasonable time after 
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such residence or apperrance shall be known to the complainant. 
$d. In case the defendant die within the two years, and before 
the service of the copy of the decree, and his heir have any real 
estate, of which possession shall have been given to the complain. 
ant, notice shall be given to him ; or, in certain cases of disability, 
to his guardian ; and in case of personal estate the notice is to 
be given to the personal representative. 4th. That the decree 
shall stand absolutely confirmed against such person as shall have 
notice, if he shall not appear w ithin twelve months after service 
and petition to have the cause reheard, 5th. If the person serv- 
ed with such copy of the decree within twelve months thereafter, 
or if any person not so served within three years after such decree, 
shall appear and petition to be heard touching the matter of the 
decree, and shall pay all costs, such person or his representatives, 
or any one claiming under him by virtue of any act done before 
the commencement of the suit, may be admitted to answer the 
bill; and such proceedings shall be had as if no decree had pass- 
ed. 6th. After three years from the decree, if there is no appear- 
ance, the same shall stand absolutely confirmed. [Digest, 289, 
§ 23 to 27.] 

The 13th section of the act of 1841, authorises the several re- 
gisters to grant orders of publication, and the 14th section, when 
regulating the mode by which guardians, ad litem, for infants, 
shall be appointed, expressly directs that when minors of any age 
reside out of the State, publication shall be made as in other cases. 

The order for publication in this case, was made by the regis- 
ter at the rules in April, 1841, and consequently is to be govern- 
ed by the acts recited, and not by the rules of chancery practice 
adopted at the January term of the same year, because these last 
were not to take effect until the first of May thereafter. 

After what this court declared to be the proper course with 
respect to infant defendants, in the case of Walker v. Hallet, ft! 
Ala. Rep. N. 8S. 379,] it was to be expected that their rights 
would be scrutinized, and if necessary, provected ; but that has 
not been done in this case. The record does not disclose that 
there was any proof of the actual minority of these parties, and for 
that reason if for no other, the judgment, upon the authority of 
that case, must be reversed. 

We may remark that the present rules afford ample protection 
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to this class of suiters, when considered in connection with the 
statute. 

7. It is urged also, that these proceedings are not warranted, 
inasmuch as the statute requires a subpoena or other process to 
issue. It is true the statute might bear such a construction, but 
we do not think it was intended to make a useless act important 
to the service of process. The fact of absence or non-residence 
can be better and more safely ascertained by affidavit, than by a 
mere office return; and there is no reason for supposing that 
mere delay was intended by the statute. Our conclusion is, that 
the order was properly made by tiie register upon the affidavit, 
so far as the mere non-residence is concerned. Under theamend- 
ed rules, it is perhaps requisite, in the case of infant defendants, 
who are non-resident, that their ages and places of abode should 
also appear. 

8. It is very evident from the statute we have in part recited, 
that the legislature has guarded the rights of absent defendants 
with the utmost solicitude ; and it is impossible to sustain this de- 
cree against those who have not voluntarily submitted to the juris- 
diction, without declaring the statute inoperative, because the bond 
required to be given in all cases where there are such defendants 
decreed against, does not appear to have been executed. 

9. Ifthe adult defendants who have not answered are neces- 
sary parties to the bill, their rights are prejudiced by the decree, 
and therefore they have the right to insist on the bond. But itis 
indispensable with respect to those of the infants who are non re. 
sidents, for the reason that they are indispensable parties. The 
authority to appoint a guardian ad litem, is vested with the chan- 
cellor, in order that the interests of the infant may be protected ; 
but if the protection thus thrown around them in one aspect of the 
case, is to be construed as a voluntary appearance and submis- 
sion to the decree of the court, then they are deprived of the bond, 
which adult non-residents cannot be deprived of, except by a voe 
luntary appearance. Consequently, they are in a worse condi- 
tion than if they were adults. To give sucha construction to the 
appointment of a guardian, or to his answer for his wards, would 
be at tariance with the well recognized rule that every thing 
will be intended in favor of infants, and nothing against them, and 
it ought not to prevail unless the legislature has clearly directed it. 

This in our opinion is not the case, and, for the errors we have 
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considered, the decree of the chnisvelledi is rev wr ure the cause 
remanded for further proceedings. 


MINGE & RUSSELL v. CURRY & CO. 


1, The plaintiffs declared against M. & R. first, on a promissory note made by 
the N.O. & M. Mail Line ; second, on a note signed “* N. O. & M. Mail Line 
by M. & R. agts;” to which there was the plea of non assumpsit : Held, that 
the agency of the defendants being conceded, the notes were obligatory upon 
the N. O. §- M. Mail Line : but the general issue having admitted the legal suf- 
ficiency of the declaration, and merely denied the truth of the facts alleged, the 
defendants could not raise the legal question before the jury, whether the notes 
were their promises—that point should have been presented by a demurrer to 
the declaration. 


Wair of Error to the County Court of Mobile. 


The defendants in error declared against the plaintiffs, in as- 
sumpsit, in several counts. ‘The first count sets out a promissory 
note, as follows: 

« Mobile, June 9th, 1838. 
$160 54-100. Thirty days after date, the New-Orleans and 
Mobile Mail Line promises to pay Messrs. James Curry & Co., 
or bearer, one hundred and sixty 54-100 dollars, for value receiv- 
ed, negotiable and payable at the Planters’ and Merchants’ Bank 
of Mobile.” 

The second is on a note in haec verba. 

« Due J. Curry & Co., or bearer, seventy-six 18-100 dollars. 
$76 18. Mobile, 27 Dec. 1838. 

New Orzteans anp Mosire Mai Ling, 
By Miner & Russe.t, Ag’ts.” 

The third and fourth embrace the common counts in assumpsit. 

To the entire declaration, the defendants pleaded non assump- 
sit, payment and set-off, and issues being thereupon joined, the 
cause was subinitted to a jury, who found a verdict for the plain- 
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tiffs. On the trial the defendants excepted to certain decisions of 
the presiding judge. The plaintifis offered in evidence, to sup- 
port the first and second counts of the declaration, the notes above 
set forth, to which the defendants objected, but their objection 
was overruled, and the notes allowed to go to the jury. The 
plaintiffs then proved that the defendants were the agents of the 
«New Orleans and Mobile mail line ;” that they ordered the 
work to be done by the plaintiffs, and after it was done, agreed to 
pay for it; and it was not until such a promise was made, that 
the plaintiffs would deliver it. 

It was proved that when the plaintiffs handed their account to 
the defendants for settlement, the latter refused to give their own 
note, but gave the notes of the « New Orleans and Mobile mail 
line,” which were accepted in payment. There was no evidence 
that any effort had been made to collect the notes of the mail 
line, and the plaintiffs had retained them in their hands ever since 
they received them. The court charged the jury, that if the de- 
fendants ordered the work, and promised to pay for it, the plain- 
tiffs were entitled to recover in this action. 

The defendants moved the court to charge the jury, that if they 
believed the defendants refused to give their individual notes 
when the settlement was made, and the plaintiffs received the 
notes declared on in payment, the plaintiffs are not entitled to re- 
cover. Thatif the jury believe that no effort was made to reco- 
ver the notes of the « New Orleans and Mobile mail line,” and 
they were not returned or offered to be returned to the defend- 
ants until the trial, the plaintiffs cannot recover. Which 
charges the court refused to give: and thereupon the defendants 
excepted to the admission of the evidence, and to the charges 
given and refused. 


CampseE11, for the plaintifis in error. 


COLLIER, C. J.—The notes set out in the declaration are 
not per se binding upon the defendants, but they import prima 
facie, a liability of the « New Orleans and Mobile mail lme.”— 
Prima facie we say, because in an action against the mail line, 
it would be allowable for its members to deny by plea, the au- 
thority of those who professed to be its agents, to make notes in 
its name ; and unless the plea was disproved, defeat a recovery. 

22 
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(Lazarus, use, &c. v. Shearer, 2 Al. R. N.S.718.] Had the Ist 
and 2d counts in thedeclaration been demurred to, they must have 
been adjudged insufficient to charge the defendants. But no objec- 
tion was made to them in point of law; and the plea of non assump- 
sit is only a denial of the facts alleged in the declaration, and 
throws upon the plaintiffs the burthen of proving the truth of so 
many of the counts as he recovers on. [Arch. Civ. Plead. 177.] 

The plea of non assumpsit puts the plaintiff to the proof of his 
whole case, and in answer the defendants may in general adduce 
any evidence which disproves the case set up by the plaintiffs, and 
shows that at the time when the action was brought, the plaintiffs 
had no cause of action, or at !east no right to maintain the action 
of assumpsit. In the present case, it is not a matter of doubt 
whether the notes were intended to bind the defendants to the — 
payment of the money; for if the agency of the defendants is 
conceded, the notes are an engagement of the mail line to pay, 
and so import on their face ; and consequently parol evidence is 
inadmissible to vary their legal effect. If it were doubtful, from 
an inspection of the notes, whether they were intended to charge 
the defendants or the association they represented, it would have 
been allowable for the former to have denied by plea, under oath, 
that they were their notes. [Lazarus, use, &c. v. Shearer, 2 Al. 
Rep. N. 8. 718.] But such not being their character,they should 
have demurred, and cannot be allowed to raise by evidence the 
legal questions which are waived by a plea merely contesting the 
truth of the facts alleged. 

The evidence adduced by the defendants, merely shows, that 
the notes were not intended to impose a personal liability upon 
them, and the charges prayed and refused, have reference to such 
astate of fact; while the legal sufficiency of the declaration is 
admitted, and asserts the reverse. Under the state of the plead- 
ings, the objections attempted to be raised on error, cannot be 
revised; and the judgment of the county court is consequently af- 


firmed. 
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BONDURANT, er ats. v. THE BANK OF THE STATE 
OF ALABAMA. 


1. The intention of the legislature, in the passage of the act of the 9th January, 
1841, was to give the summary remedy by motion against the suretics of a she- 
riff, or any of them upon whom service of notice was effected, in all cases where 
they were liable in this summary mode for the default of the sheriff, without no- 
tice to the sheriff, in the same manner as if he was notified. 

2. The sureties of a sheriff may be proceeded against upona suggestion that the 
sheriff has made a false return, without notice to him, they having received no- 
tice that the suggestion would be made. 


Error to the Circuit Court of Tuscaloosa. 


This was a proceeding against the sheriff of Marengo, and his 
sureties, suggesting that the sheriff had made a false return upon 
an execution issued in favor of the Bank. A notice issued and 
was served on several of the sureties, but not upon the sheriff. 
The sureties upon whom notice was served, appeared by their 
counsel, and the court was requested by the counsel for the Bank 
to cause an issue to be made up to try the falsity of the return, 
but refused on the ground that the sheriff had not been notified 
of the intended suggestion, and on motion of the defendants’ coun- 
sel, and upon the refusal of the counsel for the Bank to take steps 
to notify the sheriff, quashed the suggestion, and rendered a judg- 
ment for costs against the Bank, from which this writ is prose- 
cuted. ° 

The error assigned, is the judgment of the Court quashing the 
suggestion. 


Portes, for plaintiff in error. 
Peck & Ciarke, conira. 


ORMOND, J.—lIn the case of Williamson & Daniel v. The 
Branch Bank at Montgomery, [2 Ala. Rep. 504,] we held, that 
under the act of 9th January, 1841, a judgment could be obtain- 
ed, by motion, against the sureties of a sheriff for failing to pay 
over money which he had collected, on notice to them, although 
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no notice had issued to the sheriff. It is now insisted, that the 
act of 1841 does not reach the case ofa false return by the sheriff; 
that a false return implies fraud, and that such an imputation 
should not be fixed on the sheriff without his having had notice 
to appear and contest it. 

The language of the act in question is, “ that hereafter when a 
rule or notice shall issue against any late or acting sheriff and his 
securities in office, in any case now authorized by law, it shall be 
competent for the plaintiff, in such rule or notice to recover judg- 
ment against such of the parties as service may have been eflect- 
ed on, any law, usage or custom to the contrary notwithstanding.” 

It is impossible to entertain a doubt about the intention of the 
legislature in the passage of this act ; it was passed to remedy a 
defect in the existing law which was made apparent by the case 
of Orr y. Duval, [1 Ala. Rep. 262,] that judgment could not be 
obtained against the sureties of a sheriff for his default, by motion, 
until he was notified of the intended motion. ‘The clear and man- 
ifest design therefore, was to give this summary remedy against 
the sureties of a sheriff or any of them, without notice to the 
sheriff, in all cases where they were liable in this summary mode 
for the default of the sheriff, they being notified of the intended 
motion. 

The statute declaring their liability, [Aik. Dig. 174, § 77,] pro- 
vides «that whenever any sheriff, &c. shall make any return on 
an execution, which the plaintiff shall suggest to the court to be a 
false return, the court shall forthwith cause an issue to be made up 
to try the falsity of the return; and if the return be found false, 
judgment shall be rendered against the said sheriff and his secu- 
rities, or any or either of them, for the amount of money specified 
in the execution, together with ten per centum damages, and 
costs of suit.” 

Although this statute did not in terms require a notice to be 
served on the sheriff, yet such was the intention of the legisla- 
ture, as has been repeatedly held by this court, and unless no- 
tice be given, either after the suggestion is made to the court, or 
previously, that suchasuggestion will be made, no judgment could 
be obtained. This case, therefore, comes within the letter of 
the act of 1841. The plaintiff, then, had a right to proceed 
against such of the sureties of the sheriff as were notified of the 
intended suggestion in the same mode as it could have proceeded 
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against the sheriff if service of notice had been effected on him. 
The Court therefore erred in quashing the suggestion, and ren- 
dering judgment against the plaintiff; and its judgment must be 
reversed, and the cause remanded. 


BATRE, er av. v. AUZE’S uems, &c. 


1. Under our statute providing the manner by which absent defendants shall be 
brought before a court of equity, publication is required to be made on the court 
house door, as well as in a newspaper, and if omitted, a decree cannot be sus- 
tained. 

2. When a bill is filed by a vendor to enforce his lien for the purchase money, his 
vendee, who has parted with all his interest in the land to another, is not an in- 
dispensable party defendant to the bill; but he may be joined at the election of 
the complainant, and when a party, is concluded by the decree. 

3. A complainant having elected to join a party who could have been dispensed 
with, cannot after, on error, avoid the consequences of a defective service, on 
the ground that he was not an indispensable party. 

4, When the answer of a defendant shows an outstanding interest in one not made 
a party to the bill, but the answer is not sustained by proof, there is no necessity 
to make such person a party. 

5. When a suit has been irregularly reversed, no waiver of the irregularity can be 
presumed against a party who was not before the court, by service or publication. 
Quere—as to those parties who submit to proceed after the irregular revival. 

6. In a bill filed vy the vendor of lands, to enforce his lien for the purchase money 
after the complainant’s death, his personal representatives, and not his heirs, are 
the parties entitled to service ; and if both join in reviving the suit, it is an irre. 
gularity which can be reached by demurrer, but not in the first instance upon 
error. 

7. Ina bill filed against a sub-purchaser to enforce the vendor’s lien for the purchase 
money, due from the first purchaser, after the death of the sub-purchaser, the 
suit must be revived against his heirs at law, unless he has parted with his inter- 
est by assignment or devise; and if the suit is revived agaisnt his personal repre- 
sentatives only, it is error. 


Warr af Error to the Court of Chancery for the first District 
of the Southern Division. 
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This bill was filed nm December, 1837, and sceks to enforce an 
equitable lien on certain réal estate. The complainant, Joseph 
Auze, alleges that in March, 1836, he was seized in fee of a cer- 
tain lot of land, in Mobile, and then sold one undivided half of the 
same to the defendant, Lefebre, for the sum of ten thousand dol- 
lars, and conveyed it to hirn, taking his notes without any securi- 
ty whatever for the purchase money. That the defendant, Charles 
Batre, is a purchaser of the said undivided half from Lefebre, 
with notice that the purchase money was unpaid by him. The 
bill charges, that a congiderable part of the purchase money re- 
mains unpaid, and prays that the land may be decreed subject to 
the lien, and sold. Process of subpoena issued against both de- 
fendants, but was served on Batre only, and returned not found 
as to Lefebre. 

On the return of the subpeena, it was shewn to the court that 
Lefebre resided without the limits of the State, and it was order- 
ed that he should appear, plead, answer or demur to the bill on or 
before the first day of the next term, or the same would be taken 
pro confesso, and set for hearing erparte. This order was di- 
rected to be published once a week for six weeks, in the 
a paper printed and published in Mobile, At the next term, 
(April 1838,) proof of publication in the Mobile Register, was 
made, and Lefebre made a party, but no further order against 
him was here or subsequently made. 

At the same term, the death of the defendant Batre, was sug- 
gested, and an order made that the complainant should be allowed 
to file a bill of revivor as to Batre’s heirs. At the next term, 
(October, 1838,) the death of the complainant was suggested and 
leave given to revive the bill in the name of his representatives 
and heirs. The death of Batre was again suggested, and leave 
given to revive against his heirs and representatives. 

Previous to Batre’s death, he had filed an answer, which ad- 
mits his knowledge that the purchase ioney due from Lefebre 
to Auze, was not entirely paid, but insists that there was no inten- 
tion to retain any lien when the sale was made. In addition to 
this, that a custom has prevailed in Mobile, to consider all liens as 
discharged, when no specific mortgage is taken. 

The answer also sets out that a considerable part of the pur- 
chase money was paid by Lefebre to Auze, out of funds belong- 
ing to C. & A. Batre, from which it is insisted that the equity of 
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these parties is equal to that of Auze. This money thus appro- 
priated, and the balance of Lefebre’s general account with C. & 
A. Batre, was the consideration for the transfer of the lot to 
Charles Batre. The answer also insists that the notes given by 
Lefebre to Auze, for the purchase money of the lot had been trans- 
ferred to other persons, and therefore prays full proof of the right 
of the complainant. 

No bill of revivor in point of fact was filed, but the replication 
to the answer, filed in May, 1839, is entitled in the names of 
Charles Auze, executor of Joseph Auze, deceased; Joseph, Adele, 
Alfred, and Josephine Auze, and Henry Roser, and Clara, his 
wife, formerly Clara Auze, heirs of Joseph Auze, deceased, and 
against Adcle Batre, executrix and sole devisee of Charles Batre, 
deceased. 

At the April term, 1839, the cause is stated as having been 
continued by consent of parties, but at the next fall term, the death 
of Batre is again suggested, and leave given to the complainants 
to revive the suit, as he may be advised. 

At the next term, May, 1840, by consent of parties, it was or- 
dered that Adele Batre, executrix and devisee of Charles Batre, 
should be made a party defendant to the cause, and afterwards 
during the same term, the cause was heard on the bill, answer 
and replication, when it was referred to the master to take an ac- 
count between the parties, and report what was due to the com- 
plainants. The master, after two reports, which were set aside, 
reported the sum due to the complainants on two notes outstand- 
ing, to be $6901 96-100, which he credited with $565 25-100, 
being the one half of the rents and profits received by Auze or 
his representatives for the entire premises, of which the one half 
was conveyed to Batre by Lefebre, as stated in the bill, leaing a 
balance due to the complainants of $6,336 71-100. 

The defendants excepted to this report, 

Ist. Because the time of notice was too short, having been 
given at 12 o’clock of the same day that the account would be 
taken at 4 o’clock. The defendant having summoned three wit- 
nesses, and only one attending. 

2d. Because the whole amount of the account of rents filed has 
not been allowed as a credit, but only the one half. These ex- 
ceptions were overruled, and. a decree rendered subjecting the 
lands to the payment of the debt, as ascertained by the master’s 





176 ALABAMA. 


_— i 





Batre, ct al. v. Auze’s heirs, &c. 





report, and directing a sale, upless the amount was paid within 
sixty days. 

From this decree, the defendants prosecute their writ of error, 
and assign as causes for reversal, 

1. That Lefebre was not properly made a party to the suit; 
the proceedings against him for that purpose being insufficient. 

2. That by the answer, an interest is disclosed to be in Adolph 
Batre, who, therefore, was a necessary party to the suit, this in- 
terest being affected by the decree. 

3. There was no proof before the court of the allegations of 
the bill, and nothing was before the court to warrant the decree. 

4. That the court erred in rendering a decree from the posi- 
tion in which the defendant Lefebre, stood in the cause. 

5. That a decree was rendered before the cause was at is- 
sue. 

6. That the court erred in the principle of the decree, because 
no lien existed under the facts disclosed by the bill. 

7. That no bill of revivor was filed after the death of Auze, 
and there was no proof of the rights or character of the parties 
named in the replication, and the parties there named are impro- 
perly joined. 

8. The court had no sufficient information either from the 
pleadings or proofs of the interests of the defendant in the estate 
of Charles Batre. Nor was there any allegation to charge her, 
or opportunity given her to plead or answer. 

9. For confirming the master’s report against the exceptions 
taken. 

10. That the decree was rendered without the production of 
any evidence, and because there is nothing in the record to sane- 
tion it. | 


Campse 1, for the plaintiff in error. 
Hopkins, contra. 


GOLDTHWAITE, J.—The principal question in this case, 
and the only one which involves the equity of the bill has not 
been discussed by the counsel for the plaintiffs in error; and whe- 
ther it is considered as a mooted question, or otherwise, we ought 
not to decide it, if the other points made are sufficient to reverse 
the decree. 
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1. The first matter urged i our consideration is, that the de- 
fendant, Lefebre, was not properly before the court, so that any 
decree could be made affecting his rights. It will be seen that 
there was no personal service of the subpeena on him, and he is at- 
tempted to be brought before the court as a non-resident defend- 
ant. The consideration which the statute governing the mode 
by which this class of suitors are to be brought before our courts 
of chancery, has recently waren in the case of Erwin v. Fer- 
guson, supra, renders it unnecessary here to say more than that 
t appear 


sé 


we consider the service as defective, because it does not 
that any publication was made on the court house doov, as the 
statute requires, as well as in anewspaper. [Di gest, 289, § 23.] 

2. In avoidance of this defect in the service, it is urged that Le- 
febre was not an indispensable party to the bill, and as no decree 
is rendered against him, the error is entirely immaterial. The 
case made by the bill is very similar in al! its analogies to a mort- 
gage; indeed the lien of a vendor for the bmn money is con- 
sidered as an equitable mertgage by the elementary writers, In 
the relation which Lefebre stands to the I nd, having airtel with 
all his interest to Batre, oY sale and conveyance, itis certain he is 
not an indispensal le party; but itis equally certain we think, 
that he could be joined as a ca endant at the election of the plain- 
tiff, It might be important to have him before the court for the 
taking of an account, or in order to conclude him by the decree, 
as was held in Brooks v. Harrison, [2 Ala. Rep. N. 8. 209.] It 
is true, in that case, we considered a party standing in a some- 
what similar relation to the case, as an indispensable party, but 
the facts were peculiar, and seainad to make an exception to the 
general rule. 

In the present case it may be conceded that the decree is not 
against Lefebre, personally, but we conceive its effect is such as 
conclude him from sctting up any defence if a suit should be in- 
stituted against him by Batre’s heirs. 

3. The consequence is, that the complainants cannot now say 
that it was useless for them to bring him before the court, because 
the election was with them to make him a party, and if not a neces- 
sary one, they could at any time have dismissed him from the suit. 
It is not for us to speculate how the decree will affect this de- 
fendant; it is sufficient that under certain circumstances it may 
do so. 

23 
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4. With respect to the supposed interest of Adolph Batre, dis- 
closed, by the answer of the executrix of Charles Batre, it is suffi- 
cient to say, that however asserted, no such interest was shown 
at the hearing, and therefore, without any enquiry into the neces- 
sity for making hima party upon the case made by the answer, 
this matter cannot avail the defendant here. 

5. The fact being ascertained that one of the defendants was 
not before the court at the time of the decree, it follows, so far 
as he is concerned, there is no waiver of the irregular manner in 
which the suit was revived after the death of the original com- 
plainant, Auze. The proper mode to revive the suit was by bill 
of revivor, on the part of those entitled at his death to his inter- 
est in the estate. [Heirs of Duval vy. McLoskey, 1 Ala. Rep. N. 
S. 708.] The amended rules now permit a revival in another 
mode, but they cannot have the effect to cure the error in this 
case. Weare not prepared to say that if all the defendants sub- 
mit to proceed after an irregular revival of a decree, that they 
would be heard against the irregularity. 

6. It is further urged, that independent of the manner in which 
suit was revived, the heirs of Auze are improperly joined as com- 
plainants, with his personal representatives. In the case of Er- 
win v. Ferguson, supra, we had occasion to examine the subject 
of parties to bills of this description, and then came to the conclu- 
sion that the heir of a joint mortgagee was not an indispensable 
party to a bill to foreclose or sell, inasmuch as he had no legal or 
equitable interest in the debt secured by the mortgage, We al- 
so examined the English rule as laid down by Mitford, and en- 
deavored to show that it never had prevailed in the American 
courts. As this is the case of a mere equitable mortgage, there 
can be no pretence that the heirs of Auze have any equitable inter- 
est in the debt, and they certainly have no apparent legal interest 
in the land. The consequence is that they are improper parties 
and if the objection had been taken on demurrer, their names 
would have been stricken from the bill on an order to amend. 
The objection is too late upon error. [Erwin v. Ferguson, supra.] 

7. It is also urged that no reason is shown by the pleadings, 
why the executrix of Charles Batre, and not his heirs at law, are 
made parties upon the revival of this suit. It is held by all the 
authorities, that where a mortgagor, who is the owner of the fee, 
dies, his heir or devisee, is an indispensable party to a bill to fore- 
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close; so much so, that if he is without the jurisdiction of the 
court, the cause cannot be further proceeded in. [Story’s Eq. 
Pi. 181, § 196.] It is not the mortgagor here who is dead, but 
the person who is invested with all his interest. The analogy 
therefore is, that his heirs are indispensable parties, unless it is 
shown affirmatively that they have no interest in consequence of 
an assignment or devise by their ancestor. The omission of a 
party, who is indispensable to a bill, is a defect which will cause a 
decree to be reversed, on a rehearing, or appeal. [Story’s Eq. 
Pl. 77, § 75; Mechanics Bank v. Seton, 1 Peters, 299.] But not- 
withstanding such an error is sufficient to work a reversal, the 
bill ought not to be dismissed until an opportunity is given to 
make the proper parties. [Story’s Eq. Pl. 415, § 541.] 

These conclusions render it necessary to reverse the decree 
and remand the cause, and relieve us from the consideration of 
the other questions presented, it being probable they will not 
again arise. 


YOUNG v. THE BANK OF THE STATE OF ALA- 
BAMA. 


1. The defendant called for an account of sales of his cotton, which was in the 
plaintiff’s possession, and upon its being produced, offered it as evidence for the 
single purpose of showing when the sale was made: Held, that the use of the 
paper by the defendant, was an admission of its genuiness, and made it admiss- 
ible for the plaintiff to prove the facts shown by it. 


Warr of Error to the County Court of Tuskaloosa. 


This was a summary proceeding by notice and motion, at the 
suit of the defendant in error, against the plaintiff,as the acceptor of 
a bill of exchange. The cause was tried on the pleas of non 
assumpsit, payment, and set off. On the trial, the defendant ex- 
cepted to the ruling of the presiding judge. It appears that the 
proceeds of forty-eight bales of cotton belonging to the defendant 
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had been appropriated in part payment of the bill, on which the 
Bank claimed a balance. That the defendant offered a paper 
purporting to be an account of sales of the cotton, which paper 
was in the hands of the cashier of the Bank, (without proof of an 
authority to sell or of any thing else) declaring that he offered it 
for the sole purpose of showing when the sale was made. The 
plaintiff’s attorney aiterwards oflered the same paper as evidence 
to prove all the facts it indicated, without any proof in aid of it; to 
which the defendant objected, but his objection was overruled, 
and the entire paper read to the jury. 

The defendant also objected to the construction given by the 
Judge in his charge to the jury, to the fourth article of the regu- 
lations under which the cotton was received and sold by the Bank. 
That article is as follows, “ all expences of freight, commissions, 
insurance, &e. shall be paid by the party for whose account and 
risk the cotton is shipped. The shipper may limit or fix the price, 
and the time at which he desires the cotton to be sold; but the 
limit as to price and time, must terminate at the expiration of four 
months from the time ofits arrival in a foreign port, at which pe- 
riod the sales must be closed.” ‘The charge excepted to, stated 
the law thus, that where there were no instructions given by the 
shipper of the cotton, the Bank could not sell until the expiration 
of four months—it had no right to sell or exercise any contol over 
the cotton until that period had expired; after that time the Bank 
could sell ifit saw proper, or withhold the cotton from market as 
long as it thought the interest of either party would be thereby 
promoted. 

In the bill of exceptions it is stated, that there was no evidence 
of the defendant having given any instructions in relation. to the 
sale of his cotton, or that the same had been sold within four 
months after its arrival ina foreign port, or immediately upon the 
expiration of that period. 


Linpsay, Attorney General, for the plaintiff in error. The in- 
troduction of the account of sales for a single purpose by the de- 
fendant below, did not authorise the adverse party to use it as ev- 
idence generally. [1 Starkie’s Evi. 251, 319, 320, 321.] 


B. F. Porter, for the defendant. 
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“COLLIER, C. Jt is a rule of very general application 
that where a paper is read by one party, the whole is to be read 
ifrequired by the adverse party. This rule may be said to be 
founded upon the reason, that the reading of the entire document 
is necessary to ascertain with certainty, its real sense and mean- 
ing; and further, that by offering it as an instrument of evidence, 
its admi issibi lity has been so far affirmed as to preclude objection 
to it, when introduced by the other side. 

In Isaacs v. McGrath, [1 N. & McC. Rep. 563,] the law on 
this point is thus stated: « Where papers are called for by one 
purty, which are in possession of the other, they ought not to be 
garbled, but the whole produced, subject t however to all legal ex- 
ceptions when produced ; and that whenever a document or pa- 
per is referred to by any other, which is admissible evidence, such 
document or paper so referred to, ought to be produced.” [8 Ph. 
Ey. C. & H’s notes, 1297; 1 Stark. Ev. 6 Am. ed. 359 ; Withers 
v. Gillespy, 7 Sergt. & R. Rep. 14.] And it is laid down in 
general terms, that the books of a merchant, when offered by one 
party for the purpose of establishing a demand, may be used by 
his adversary to show a discharge, or that nothing isdue. [2 Ph. 
Ey. C. & H’s ed. 227 to 229, and cases cited.] 

In the case at bar, the defendant called for the account of sales 
of his cotton in possession of the plaintiff, and used it as evidence 
of the time when it was sold. The use of the paper for this 
purpose was an admission that the cotton had been sold, and dis- 
pensed with proof of the genuineness of the paper, and made it 
evidence of the facts shown by it. It was therefore competent 
for the plaintiff to introduce it as evidence of the amount of the 
sales with which the Bank was chargeable ; but it was not con- 
clusive, and the defendant might have proved that the account 
was incorrect, or that the cotton sold for a smaller price than it 
would have done had the sale been made according to the con- 
tract between the parties, &c. 

It is needless to consider the charge to the jury upon the fourth 
article of the regulations under which the cotton was received 
and sold, as there was an entire absence of proof to show, that 
the sale was not made in strict conformity thereto. Nor wasit 
pretended, so far as we can learn from the bill of exceptions, that 
there was a departure by the plaintiff from the requirements of 
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that article ; or if it was disregarded, that any injury has resulted 
to the defendant. 

There is no error shown by the assignments, and the judg- 
ment is consequently affirmed. 


STEPHENSON v. ROPER. 


1. The endorsement on the writ cannot be looked ‘to to show that the action was 
on a lost note. 


Error to the Circuit Court of Pickens. 


Peck & Crarkeg, for plaintiff in error. 
CocurRan, contra. 


ORMOND, J.—The judgment in this case was taken by de- 
fault, the defendant having been regularly served with process. 
It is admitted that the judgment is regular, unless we look to the 
indorsement on the writ, by which it appears that the suit was 
commenced on a lost note. 

In the case of Wharton v. Franks, [9 Porter, 232,] we held 
that a variance between the endorsement on the writ and the 
declaration, could not be pleaded in abatement ; and in the case 
of Williams v. Powell, [same book, 493] that the indorsement on 
the writ cannot be referred to for the purpose of reversing a 
judgment. These decisions are decisive of this case, as without 
looking to the indorsement on the writ, it is impossible to know 
that this suit was on a note which was lost when the action was 
brought, and the default is an admission of all the facts stated in 
the declaration. We donot wish it understood, that if the fact 
of the loss of the note had appeared in the declaration, it would 
have varied the case; but it is not necessary now to determine 
that question. 

Let the judgment be affirmed. 
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KEEBLES v. FORD AND VINING. 


1. The dismissing of a suit as to one of three joint and several obligors, after ser. 
vice of process on all, and before any defence personal to that one is pleaded, is a 
discontinuance of the whole action. 


Wrir of Error to the County Court of Madison county. 


Action of debt, by Ford and Vining, on a bill single, made by 
the two Keebles and Rodah Horton. The summons issued 
against all the defendants, but was not served on Horton, as to 
whom there was a return of “not found.” Afterwards an alias 
summons issued, and was served on Horton, and at its return the 
plaintiffs dismissed the suit as to him, and took a judgment by de- 
fault against the two other defendants. 

This judgment is now assigned as error. 


Moore, for the plaintiffs in error, insisted that the dismissing 
the suit against Horton was a discontinuance of the action. 


W. Cocuran, for the defendants, relied on Oliver v. Hutto, at 
this term. 


GOLDTHWAITE, J.—It is argued that the aas summons 
issued without the assent of the plaintiffs, and is the unauthorised 
act of the clerk, by which they ought not to be injured. We are 
not authorised so to consider it, for the process was applicable 
to the condition of the case, when issued, and it was not a neces- 
sary partof the clerk’s duty to issue it without instructions ; it 
must therefore be considered as the act of the plaintiffs, and be- 
ing so, they could have no judgment against the defendants at its 
return term, except by confession. [Meek’s Sup. 13.] 

The question here, however, is not as to the manner in which 
the plaintiffs might have conducted their suit, but as to the effect 
of thus dismissing it against one who appears to have been regu- 
larly in court. 

It is a settled rule, that in general, a plaintiff cannot discharge 
any one defendant who is sued on a joint contract, without its op- 
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erating as a discontinuance of the action. [2 Saund. 207, note 2.] 
And though this rule has, with us, been changed by statute, [ Dig. 
267, § 56,] so as to allow a discontinuance against such detfend- 
ants. in certain enumerated cases, as Where some are not served 
with process; yet it has been held from a very early period in 
this State, that when such a suit as this is discontinued as to one, 
the action is discontinued as to all. [Adkins v. Allen, 1 Stew. 
130; Harrington v. Smith, supra.] 

We wish to be understood as limiting our decision solely to the 
case presented, as the rule very possibly may not extend to a dis- 
continuance, after a defence, personal in its nature, has been in- 
terposed by the one who is afterwards discharged from the ac- 
tion. [Ivey v. Gamble, 7 Porter, 545.] 

Our conclusion is, that the dismissal of Horton from the suit, 
was a discontinuance of the action as to the other defendants. 

Let the judgment be reversed. 


RICE v. BRANTLEY. 


1. The act of 1818, declaring that every joint promissory note shall be construed 
to be joint and several in its legal effect, and that any one or more of the pro- 
missors may be sued, a plea by one against whom process issucd alone, that he 
was a surety merely, that his principal died after the maturity of the note, and 
that certain persons (naming them) had administered on his estate within less 
than six months previous to the commencement of the suit, is not sufficient to 
abate the action. 


Wrair of Error to the County Court of Dallas. 


The defendant in error declared in assumpsit, against the plain- 
tiff, on a promissory note for the payment of four thousand four 
hundred and seventy dollars, made by plaintiff, and William C. 
Woods (who was not sued.) The defendant below pleaded in 
abatement, that William C. Woods made the note declared on 
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as principal, and himself as his surety ; that since the same be- 
came due and owing, his principal died, and William G. Hale, 
Middleton H. Hale and A. R. Rembert were appointed adminis- 
trators, with the will annexed, &c. ; and that six months had not 
elapsed from the grant of administration when the writ in this 
cause issued. To this plea there was a demurrer, which was sus- 
tained; and the defendant declining to plead over, final judg- 
ment was rendered for the plaintiff. 


G. W. Gaye, for the plaintiff in error. 
Epwanrps, for the defendant. 


COLLIER, C. J.—By the 33d section of the act of 1806, 
“concerning wills and testaments; the settlement of intestate’s 
estates ; and the duty of executors, administrators and guardians,” 
{Aik. Dig. 152,] it is enacted as follows; « And to the end, that 
the executor or administrator may have an opportunity to ascer- 
tain the situation of the estate of the testator or intestate, no suit 
shall be commenced or sustained against such executor or ad- 
ministrator, in such capacity, until after the expiration of six 
months from the time of proving the will of the testator, or of 
granting letters of administration on the estate of the deceased.” 
The act of 1818, « For the better regulation of judicial proceed- 
ings,” [Aik. Dig. 267,] provides, that every joint promissory note, 
&c., shall be construed to have the same effect in law as a joint 
and several note, &c., and it shall be lawful to sue out process 
and proceed to judgment against any one or more of the makers, 
&c. thereof. Again; the act of 1828, « For the further relief of 
securities,” [Aik. Dig. 386,] clearly shows, that the legislature 
supposed that it was allowable to sue in a separate action, a sure- 
ty who had joined with his principal in making a promissory note. 
Upon any other hypothesis, that statute would not have authoriz- 
ed a surety when sued alone to give notice to his principal of the 
pendency of the suit, with a view to the recovery of a judgment 
for his indemnity. 

The first statute cited merely suspends the remedy against an 
executor or administrator for six months, that the situation of the 
estate represented may be ascertained. It affords a privilege, 
personal to the representative, of which he may or may not avail 
himself; is properly pleadable in abatement, but does not at all affect 
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the rights of the creditor. It is not pretended that the defendant, 
though a surety, is not. suable separately under the act of 1818, 
after the limitation as to executors and administrators has elaps- 
ed, nor indeed can such an argument be urged with success. 

It is perfectly clear, as argued for the plaintiff in error, that the 
liability of the surety camnot be extended beyond that of his prin- 
cipal; but the argument is inapplicable to the defence set up by 
the plea. The suspension of a remedy against the representa- 
tives of his principal, does not operate a discharge in their favor, 
as we have seen. It cannot appear until they are sued, and ae- 
tually plead the statute, that they would object toa suit before the 
expiration of the six months ; and if such a plea were allowed by 
a surety, it would be, in effect, to permit the surety to avail him- 
self of a defence which was personal to others. 

In no view in which the plea can be considered, can it be sup- 
ported without aflecting the rights of the defendant in error. The 
statute which authorises an action against any one or more of the 
joint-makers of a promissory note, is opposed to it ; and the judg- 
ment of the County Court is consequently affirmed. 


DESHLER vy. GUY. 


1. An assignment in these words, “ this note has beea transferred to L. M. Guy 
by J. Weatherby” is sufficient to transfer the legal title to the note to Guy, if 
made by Weatherby, and being declaredon as such, is under the statute of this 
State, prima facie evidence of the fact, unless the assignment is questioned by 
a sworn plea. 


Error to the Circuit Court of Franklin. 


This action was brought by the defendant in error as assignee, 
against the plaintiff in error as maker of a promissory note, of 
which one J. Weatherby was payee. 

The defendant pleaded that the note sued on was executed by 
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him as the agent of the Tuscumbia, Courtland and Decatur Rail 
Road Company, and for slaves hired for the use of the company, 
and was taken, and accepted by the payee, as the note of the 
company. The plea was verified by affidavit. To this plea 
there was a demurrer, which the court overruled, and the _plain- 
tiff took issue on the plea. Upon the trial, the plaintiff offered in 
evidence to the jury, the note and endorsement on the back of the 
instrument, as follows: «This note has been transferred to Mr 
L. M. Guy by J. Weatherby.” This being all the evidence of- 
fered by the plaintiff, the defendant’s counsel moved the court to 
exclude the note and the endorsement from the jury; which motion 
the court overruled, and the defendant excepted. 

Judgment being rendered for the plaintiff, the defendant prose- 
cutes this writ, and assigns for error, the refusal of the court to 
exclude the testimony. 


Peck, for the plaintiff in error. 
Cooper, conira—cited 7 Porter, 454; 9 ib. 305. 


ORMOND, J.—Wherever it is doubtful, from the face of the 
contract, whether it was intended to be obligatory on the person 
signing it, or to operate against, and be binding on, some third 
person as his principal, parol evidence is admissible to explain 
the instrument, and show the true nature of the transaction. [La- 
zarus v. Shearer, 2 Ala. Rep. 718.] 

Such appears to be the character of the note in this case, and 
the issue to be tried by the jury was, whether the note was made 
by Deshler in his individual capacity, or as the agent of the Tus- 
cumbia, Courtland and Decatur Rail Road Company, and so re- 
ceived by the payee: upon this issue, it is clear the onus was upon 
the plaintiff in error. Prima facie, the note bound him individ- 
ually, and his plea was, that admitting such to be the prima facie 
intendment, the fact was otherwise, and was known to be so by 
the payee, when he received it; he therefore assumed the burden 
of showing that such was the fact. The making of the note by 
the plaintiff in error was a fact admitted by the pleadings; it was 
therefore unnecessary to read it to the jury as evidence, but the 
reading of it could not prejudice the defendant. The note was 
before the jury without a formal reading ofit, to enable the. plain- 
tiff in error, by testimony, to explain and show in what charac- 
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ter it was made; it results therefore, necessarily, that it was not 
error for the court to refuse to exclude it from the jury. 

The endorsement which was also read to the jury, is to the 
following effect: « This note has been transferred to Mr. L. M. 
Guy, by J. Weatherby.” This endorsement, although not in the 
usual form, is certainly sufficient to transfer the legal title to the 
note, if it was made by Weatherby, who was the payee of the 
note. It is declared on as the assignment of Weatherby, and 
under our statute, did not require to be proved, unless the assign- 
ment was denied onoath. [Aik. Dig. 283.] No such plea was 
interposed, and the court therefore did not err in refusing to ex- 
clude it from the jury. 

There is no error in the record, and it must therefore be 


affirmed. 


VAN CLEAVE v. HAWORTH. 


1. The third section of the act of 1835, [ Digest, 621,] impliedly inhibits the issu. 
ing of an execution on a judgment then in existence, after a lapse of ten years, 
although one was sued out within the year and day, but never continued after. 
wards, And an execution issued after such a lapse of time without reviving the 
judgment by sci. fa. is irregular, and subject to be set aside. 

2. The giving of a forthcoming bond is not a waiver of any irregularity in the 
execution. 


War of Error to the Circuit Court of Madison county. 


This is a petition for a supersedeas of an execution; it was al- 
lowed by a circuit judge, but the court to which it was returna- 
ble quashed it, and gave judgment for costs against the petition- 
er and his sureties. To reverse this judgment, the writ of error is 
now prosecuted. A bill of exceptions shows, that the facts stated 
in the petition were admitted by the adverse party to be true; 
and they are as follows: Haworth, in May 1827, recovered a 
judgment in the circuit court of Madison county against Van 
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Cleave, for one hundred and fifty dollars, debt, and twenty-thnee 
dollars, damages, besides costs; on this judgment, a writ of ca. sa. 
was sued out in June, of the same year, but no other execution 
was afterwards sued out until the 27th of February, 1841, when 
afi. fa.issued. This was followed by another on the 25th April, 
1842, on which a levy was made, and a forthcoming bond taken. 
On the return of this bond as forfeited, afi. fa. was sued out on it, 
and thereupon the supersedeas was prayed on the 8th October, 
1840. 


Parsons, for the plaintiff in error, insisted that no execution 
could regularly issue on this judgment, in consequence of the lapse 
of more than ten years, without any proceeding whatever. [Dig. 
2d ed. 621, § 3. 


McCune, contra—argued that this statute was not intended 
to have a retro-active effect on judgments in force at its enactment, 
but only such as might afterwards be rendered. The irregular- 
ity, if there was any, is removed by the forthcoming bond. 





GOLDTHWAITE, J.—1. It is apparent that more than ten 
years elapsed between the suing out of the executions, and the 
only question is, whether the last one can be quashed as having 
issued contrary to the provisions of the act of 1835. 

This act is somewhat obscurely worded, and in order to show 
its bearing on the case under consideration, the whole of the 
third section must be examined. It provides that hereafter, when 
any execution shall have been issued on any judgment or decree 
of the supreme court, or any circuit court, or county court, within 
this State, or upon any judgment of any justice of the peace, within 
a year and a day after the rendition of any such judgment, or the 
making of any such decree, which shall not have been returned 
satisfied in full, it shall, and may be lawful at any time thereafter 
to issue execution on any such judgment or decree, without suing 
out any scire facias, or other process to revive the same. And 
. when an execution shall have been issued or sued out on any such 
judgment or decree, which shall not have been returned satisfied 
in full, such judgment or decree shall not afterwards be presum- 
ed to be paid or satisfied, without payment or satisfaction be en- 
tered on the record of the cgurt in which such judgment or decree 
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shall lanes ime render he or seen or, in case of a judgment of a 
justice of the peace, on the docket in which the judgment shall 
have been made; or on the execution issued on such judgment or 
decree, unless no execution shall be issued on any such judgment 
or decree, for the space of ten years. 

If we ascertain the evil intended to be remedied by this enact- 
ment, we shall be furnished with some clue to its proper con- 
struction; it probably was, that the law with respect to the man- 
ner and necessity for reviving judgments by sctre facias, when 
either a year and a day had elapsed without execution, or where, 
after execution issued, a period of years had intervened between 
it and another. That such evils, or supposed evils were in con- 
templation, is rendered more probable by the fourth section, 
which recites that doubts had arisen whether a scire facias would 
lie on a judgment where execution had not issued within a year 
and a day, and then provides that such writ may be sued out. 
It is to be remarked also, that the first clause of the third section 
provides for the right to sue out execution without any limitation 
other than ten years, after one had been issued within a year and 
aday. Such we understand the !aw was, before this enactment, 
both with respect to the right to sue the execution, and also the 
right to have a sci. fa. where no execution issued within the year 
and day. 

The only new rule, then intended by this statute seems to be, that 
when a period of ten years elapses from the suing out of an exe- 
cution, without any continuation of the process, the same presump- 
tion of satisfaction shall arise, as does from the omission to sue 
out execution within a year and a day. 

Considering the third section by itself, we should have little 
doubt that this is the proper construction, but it seems to be ren- 
dered certain, by the fact that no absolute presumption of judg- 
ment arises where no execution whatever is sued out, although 
more than ten years have elapsed since the rendition of the judg- 
ment. The fourth section declares the right to sue out a sez. fa. 
in such a case without limitation, and the judgment is alone con- 
trolled by the limitation of twenty years, given by the general 
statute. 

It would be very absurd to suppose that no absolute presump- 
tion could arise of payment, where there was an entire omission 
to sue out execution, for any period ggshort of twenty years; and 
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yet to hold that the omission to continue one within ten years 
should create a complete bar. 

We consider then, the presumption of payment spoken of in the 
last clause of the third section as only arising to such an extent 
that no execution can be sued out after a lapse of ten years, in 
continuing the process, without reviving the judgment by scire 
facias. 

It is however contended by the defendant in error, that the sta- 
tute must be construed to refer only to after acquired judgments, 
because itis not clear that it was intended to interfere with any right 
then existing. The consequence of such a construction would be 
to suppose the enactment of a law which would have no opera- 
tion whatever for ten years, as would clearly be the case if the 
enactment does not attach to the execution instead of the judg- 
ment. Such an idea, as it probably never was conceived by the 
legislature, cannot be attached to the act. We see no peculiar 
hardship in putting a plaintiff to a sci. fa. when he has neglected 
to continue his execution for so long a period, and it was as much 
within the power of the legislature to make it apply after a lapse 
of one day, as fora longer period. This illustration may not be 
necessary to show the application ofthe statute to this particular 
case, under the facts, but it would be to the cases of judgments ob- 
tained in 1825, if execution on them had been omitted until the 
passage of the act. 

2. It is also contended that this is a mere irregularity under the 
statute, and was waived by entering into the forthcoming bond. 
In the case of Page v. Coleman, [9 Porter, ry this point was 
considered, and we then held that the giving of such a bond was 
no waiver of a previous irregularity. 

Our conclusion is, that Haworth was not entitled to sue out ex- 
ecution without reviving his judgment. The supersedeas there- 
fore was properly sued out, and the execution complained of as 
irregular, should have been quashed. 

Judgment reversed and remanded. 
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DEARMAN v. RADCLIFFE. 


1. Where one receives personal property, which upon the happening of certain 
events, is to be distributed among other persons, upon his death, his personal res 
presentative will take it asa trustee, for those between whom it is to be divided; 
and such representative can make no division which will interfere with the 
rights of the cestui que trust. 

2. Where an administratrix made a formal division of property of which she is poss 
sessed in that character, without any legal warrant therefor, and received noth- 
ing as an equivalent, he may successfully defend an action brought for its res 
covery by one to whom she has assigned a share. 

3. Although a transfer of property made to delay, &c. creditors, is void as against 
the latter, it is valid as to the grantor, his heirs and distributees; and they can- 
not recover it of the representatives of the grantee. 


Wrir of Error to the Circuit Court of Sumter. 


This was an action of trover, at the suit of the defendant in ers 
ror against the plaintiff. 


R. H. Smrru, for the plaintiff in error. 
Joun Erwin, for the defendant. 


COLLIER, C. J.—The only question of Jaw arising in this 
casc, is presented by a bill of exceptions, the facts recited in which 
are almost identical with those of Dearman v. Dearman, at the 
last term. So far as it is necessary to notice them, they may be 
thus condensed. In the year 1830, Jonathan Dearman, then a 
citizen of Florida, was desirous of removing to Alabama, with 
his family, but apprehensive if he did so, with certain slaves as 
ostensibly his property, they would be subjected to the payment 
of some debts, which he had been owing in Mississippi, for a 
long time. To prevent such a result, his son William, (who 
claimed these slaves, under an exchange made with his father 
about eighteen years previously, when about twelve years of age) 
executed an absolute bill of sale to another son, Solomon; Jona- 
than joined in the execution of this bill ofsale, which expressed 
upon its face a monied consideration of thirteen hundred dollars. 





JANUARY TERM, 1843. 193 


__ Dearman ve ». Radcliffe. 





Solomon agreed upon receiving the bill of sls to retain posses- 
sion of the ‘slaves until his death, or until all the children of Jon- 
athan should come of age, and then to divide them. equally be- 
tween the children. Inthe fall of 1832, the slaves were brought 
to Sumter county; Solomon came a short time thereafter, and 
retained them in his possession until his death, which occurred in 
July, 1838. The plaintiffin error, who is his widow, adminis- 
tered on his estate, and divided the slaves with the children of 
Jonathan, delivering them to the distributees according to the di- 
vision; but was permitted by them to retain the slaves until they 
had gathered the crop left by her deceased husband. The plain- 
tiff below intermarried with a daughter of Jonathan Dearman, 
and the action is brought for the conversion of the slaves allotted 
her. 

The cause was tried on the plea of “not guilty,” and the pre- 
siding judge charged the jury as follows: «that if Anna Dearman, 
in good faith, agreed to divide the slaves, and they were divided 
and delivered, and left with her to aid in gathering the crop, the 
plaintiff must recover, although the jury should believe, that the 
conveyance to Solomon, in F lorida, was made to hinder, delay, or 
defraud the creditors of Jonathan Dearman.” 

In Dearman v. Dearman and Coffman, it was insisted, that the 
transfer of the slaves by William Dearman with the assent of his 
father to Solomon Dearman, was merely colourable, and intend- 
ed to delay, hinder and defraud the creditors of the father, and 
consequently void. ‘The court conceded, that if the sale to Sol- 
omon was a contrivance to enable Jonathan Dearman to avoid 
the payment of his debts, it might be defeated by those intended 
to be prejudiced, but would invest the fraudulent vendee with an 
unconditional estate as against the vendor and his heirs. Yet if 
the vendee had executed the contract by dividing the slaves, it 
would have been binding on him, for although the law will not 
enforce an executory contract founded in fraud, if it be executed 
and the parties are in pari delicto, it will not lend its aid to either. 
[See also Rochelle v. "darrison, 8 Porter’s Rep. 352; Black & 
Manning v. Oliver, 1 Ala. Rep. N. 8. 449.] But upon the death 
of Solomon Dearman, without having performed the condition on 
which he received the slaves, they vested in his personal repre- 
sefitatives, subject to the claims of his creditors and distributees; 
and his administratrix thus holding them in trust for others, could 
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not.make a digi ision of the slaves which weld interfere wiih the 
rights of the cestuis que trust. 

The manner in which an executor or administrator may dis- 
pose of the estate of the testator or intestate is pointed out by sta- 
tute, except in cases of testacy where the will may confer powers. 
[Aik. Dig. 180, § 13.] Under this statute it has been decided, «if 
there had been an actual sale made of the slaves in question to 
the plaintiff, by the administratrix, privately, and a full considera- 
tion paid, the title would not have passed as against the heirs, dis- 
tributees or creditors.” [Dearman v. Dearman and Coffman and 
Ventress v. Smith, 10 Peters’ Rep. 161.] 

But it has been intimated that the case of Pistole v. Street, ad- 
ministrator, [5 Porter’s Rep. 64] shows, that although the plain- 
tiff in error, as administratrix of her husband's estate, could not 
rightfully divide the slaves, yet having done the act, she could 
not defeat a recovery by setting up a want of authority. In that 
case, the administratrix married after the grant of administration, 
and the husband, who became administrator in right of his wife, 
sold some of the property of the estate at private sale, After 
the death of the husband, the wife brought an action in her repre- 
sentative character for the recovery of this property, and it was 
adjudged that the wife was as much bound by the act of the hus- 
band, as if it had been done by herself while sole; that whatever 
were the rights of the distributees and creditors, they could not 
be asserted by her, that she might thus indemnify herself against 
the consequences of a devastavit. 

In that case the sale had been made for money, which the legal 
representative received, and the action was brought by one who 
stood in his shoes, seeking to disaffirm the contract, on the ground 
that it was made without authority, and in violation of good faith. 
But in the present case, the administratrix merely made a formal 
division of the slaves, without any legal warrant therefor, and re- 
eejyed nothing as an equivalent. She is not an actor seeking to 
recover them, but merely insists upon her right to retain the pos- 
session, because the division to which she assented, transferred no 
title, and did not divest her legal estate. The question then is, 
not whether the defendant below could recover the slaves if they 
had remained with the allottees, but retaining the possession, can 
she resist a recovery by them? We think it clear, that she may. 
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This conclusion we think follows from what is said in Dearman 
v. Dearman & Coffinan, and Ventress v. Smith, already cited. 

If the transaction in Florida, in respect to the slaves, was made 
to delay, &c. the creditors of Jonathan Dearman, it was valid as 
to other persons, and vested in the administratrix of Solomon, for 
the benefit of his distributees and creditors, and she could not 
distribute them between the children of Jonathan. The division 
then, confered no ‘property upon them and they could sustain no 
action against the administratrix by a deduction of title through 
such a source. In the action of trover, it is said to be necessary 
to prove, a property, either general or special in the plaintiff, and 
a right of possession at the time of the conversion by the defend- 
ant. [3 Starkie’s Ev. 1418.] If the delivery of the slaves to 
the wife of the plaintiff, invested her with a special property, its 
return to the defendant, operated a divestiture of all interest, if 
the administratrix elect so to consider it. That such must be the 
consequence, seems to us to result from the fact, that the division 
was made without authority, and in opposition to law; without 
any consideration received, or intended to be given. A promise 
to return the slaves, after the crop was gathered, must be regard- 
ed as gratuitous, and not enforceable at law. 

As the charge of the court so presents the case, we have con- 
sidered it upon the hypothesis, that the transfer of the slaves in 
Florida, was intended to defraud the creditors of Jonathan Dear- 
man, and upon this assumption, our conclusion is, that the judg- 
ment of the Circuit Court must be reversed, and the cause re- 


manded. 


RICHARDS anp orurrs, v. GRIFFIN. 


1. Where one of two defendants prosecutes a writ of error, from the county to the 
circuit court, and the judgment of the county court is there affirmed, it cannot 
be assigned for error in this court, that the circuit court should have dismissed 
the writ of error prosecuted from the county court. 
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2. Ina suit against a surety, the principal is not a competent witness, unless re- 
leased from the payment of costs. 

3. When the borrower, is offered as a witness, to prove usury, he is in the first in- 
stance offered to the court with a statement of what he will prove, that the cred- 
itor may, if he thinks proper, deny it. When, therefore, the record shows that 
the borrower was offered as a witness, generally, it must be presumed that he 
was offered as a witness to the jury, and not to prove the fact of usury specially. 

4. The term “ award,” used in the condition of a writ of error bond, instead of 
“ judgment” of the court, is sufficient, the legal effect being the same. 

5. When a judgment is affirmed on writ of error, it is error to compute the inter- 
est then due on the judgment, and render judgment for the aggregate amount 
in the appellate court,as that would be compounding the interest. 


Error to the Circuit Court of Fayette. 


The suit was commenced originally before a justice of the 
peace, founded on a note made by Richards, and one Simeon V. 
Crump, to the defendant in error. Richards alone was sued, 
and judgment by default was rendered against him by the justice. 
Lie appealed to the county court, and gave bond for the appeal, 
with James Rice, as security. In the county court there was a 
judgment against Richards and Rice for $59 44. 

Upon the trial, a bill of exceptions was taken, shewing that on 
the trial, the defendant offered to introduce Crump, as a witness, 
who was rejected by the court, on the ground that he was the 
principal in the note sued on, although not a party to the suit; to 
which rejection of the witness, the delmsdeus excepted. 

A writ of error was prosectted irom this judgment, by Rich- 
ards alone, without joining Rice, to the circuit court of Fayette. 
The circuit court affirmed the judgment, and rendered judgment 
against Richards and the sureties in the writ of error bond, for 
$65 29, the amount of the judgment in the county court, and in- 
terest to that time, and five dollars and ninety-four cents damages, 
besides costs. 

From this judgment, the defendants prosecute this writ, and 
assign for error, 

1. The circuit court erred in not dismissing the writ of error. 

2. In affirming the judgment of the county court. 

3. In rendering judgment with interest to the time of affirm- 
ance, in one aggregate sum. 

4, In rendering judgment against the sureties in the writ of er- 
ror bend. 
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Moopy, for plaintiff in error—cited, Minor’s Rep. 27, 275, 285, 
208; 4 Porter, 421; 1 Ala. Rep. 113, 126, 134, 318, 507; 9 Por. 9, 
225; Chitty on Bills, 414; 2 East. 458; 1 Campbell 407; 3 Mass. 
37; 7 ib. 47; 10 Johnson, 231; 15 ib. 270; 18 ib. 167; 3 Wendell 
415; 10 ib. 93; 2 Phillips, 72; 4 ib. 32. 


Cocnran, contra. 


ORMOND, J.—It is very certain that the writ of error from 
the county to the circuit court, was improperly sued out, being 
in the name of one only of the parties to the judgment. For this 
cause, it would have been dismissed if the defect had been 
brought to the notice of the circuit court. But the plaintiffs in 
error cannot be heard to make the objection in this court, as that 
would be permitting them to take advantage of their own wrong. 

In Merrell v. Jones, [8 Porter, 554] we held, that where the 
circuit court had entertained jurisdiction by appeal from the coun- 
ty court, of an interlocutory order of that court, that the objec- 
tion, that the circuit court had no jurisdiction, could be taken in 
this court, although not raised in the circuit court. That case, 
however, is entirely uniike the present: there, the court had no 
jurisdiction over the subject, and could not obtain it by the con- 
sent of the parties. We are clear in the opinion, that this errror 
cannot be available to these parties in this court. 

2. The suit being against the surety to the note, the principal 
was responsible to him, not only for the amount of the note and 
interest, but could also be required to reimburse the surety, the 
costs which he might be compelled to pay, and was therefore, 
not a competent witness for the surety, withouta release from 
liability for costs, as was held at the present term of this court 
in the case of the Bank of Columbus v. Whitehead. No release 
being executed Le was properly excluded, unless under the issue 
there was some matter which he was competent to testify to, 
without a release; and it is insisted, that under the general issue 
in this case, the defendant could have proved usury, without a re- 
lease from the costs. 

The statute which authorises a borrower to prove the defence 
of usury by his own oath, contains a proviso, «that if any person 
against whom such evidence is offered to be given, will deny upon 
oath, to be administered in open court, the truth of what such wit- 





198 ALABAMA. 


- Riehards, and others, v. Griffin. 





— 








ness offers to swear aguinst him, then such evidence shall not be 
admitted.” [Aik. Dig. 438, § 8.] It is clear from this statute 
that when it is proposed to establish usury by the oath of the 
borrower, the fact which he proposes to prove, must be made 
known to the court, that the creditor may, if he thinks proper, de- 
ny it upon oath, and thus exclude the offered testimony. In prac- 
tice, the matter to which the borrower is willing to swear, is writ- 
ten down, and submitted to the opposite party, who is then re- 
quired to elect whether he will deny the truth of the fact offered 
to be proved, or permit the borrower to be a witness. In the 
first instance, then, the borrower is not offered as a general witness 
in the cause to the jury, but is offered to the court, to prove a 
particular fact, which may never be permitted to go to the jury. 
In this case, the witness was offered generally, and could not in 
the attitude he appears in upon the record, have been permitted 
to prove the fact of usury; we are, therefore, constrained to be- 
lieve, what was doubtless the fact, that he was offered as a wit- 
ness to prove the defence contained in the special plea, that the 
surety was absolved from the payment of the note, by time hav- 
ing been given to the principal debtor by the creditor, and not to 
prove the fact of usury. 

3. The objection to the rendition of judgment against the sure- 
ties, in the writ oferror bond, is based upon the language of the 
condition of the bond, which is, “now should the said Green M. 
Richards and James Rice, his security, well and truly prosecute 
said writ of error to effect in said circuit court, and well 
and truly satisfy whatever may be awarded against them 
in said circuit court, &c.” The condition of the bond given 
by the statute is, «that he shall well and truly prosecute the 
writ of error to effect and pay and satisfy the judgment of 
the court &c.” We are unable to perceive any difference be- 
tween the legal effect of the bond required by the statute, and 
that executed in this case. To pay and satisfy the award of the 
court is in effect, to pay and satisfy the judgment of the court, and 
is sufficient, although the precise words of the statute are not co- 
pied literally. 

In affirming the judgment of the county court, an estimate ap- 
pears to have been made of the interest which had accrued on 
the judgment, up to that period, which was added to the judg- 
ment of the county court, and a judgment was then rendered for 
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the aggregate sum; this was improper, and the judgment must be 
here amended at the cost of the plaintiff in error, by affirming 
the judgment of the county court, with ten per cent. damages. 


DUNKLIN v. WILKINS, er at. 


1, When the plaintiff, in an action of detinue, makes title to the chattel sued for 
under a bill of sale, from a former owner, it is not competent for the defendant 
to show fraud in acquiring this title, if he hasno connexion with it. 

2. It is otherwise, if he shows he is the agent of the former owner, and detains the 
chattel by his direction. 

3. When a chattel is converted, and the conversion is knuwn to the owner, he 
cannot by sale, transfer the title to another, so as to enable the latter to sue in 
his own name. 


Warr of Error to the Circuit Court of Lowndes county. 


This action is detinue, for the recovery of certains slaves. On 
the trial, upon the general issue, the plaintiffs claimed title to the 
slaves under one Judge, and gave in evidence, a bill of sale from 
him tothem. The defendant then proved that neither. the plain- 
tiffs or Judge, ever had the actual possession of the slaves; and 
offered to prove that the bill of sale was obtained from Judge by 
the plaintiffs, through fraud and misrepresentation. This evi- 
dence was objected to by the plaintiffs, and rejected by the court. 

The defendant afterwards, further offered to prove that he held 
the slaves as agent for Judge, who was in Texas when he made 
the bill of sale,and who, before the plaintiffs demanded or sued 
for the slaves, had sent notice to him that the plaintiffs bill of sale 
was obtained by fraud and required him not to deliver them. 
He then offered again to show the fraud by evidence; this also 
was opposed by the plaintiffs, and rejected by the court. 

/ There was evidence tending to prove a conversion of the slaves~ 
sued for prevjous to the acquisition of title by the plaintiffs. On 
this evidence, the defendant requested the court to instruct the ju- 
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try, that should they believe, from the proof, that the defendant 
had converted the slaves, and that the conversion had taken place 
within the knowledge of the parties before the plaintiffs purchased, 
then, this action could not be maintained upon a demand and re- 
,fusal made subsequent to the purchase.’ This was refused by the 
‘court, and the jury instructed, that under such a state of facts, the 
plaintiffs could well maintain this action. 
The rejection of the evidence and the charge to the jury were 
excepted to, and a verdict and judgment being rendered for the 
plaintiffs, are now assigned as error. 


Cook, for the plaintiffs in error, cited—Chitty on Contracts, 5 
Am. ed. 406; 678, n. 1; Root v. French, 13 Wend. 370, to shew 
that fraud could be inquired into the more properly, because the 
defendant was the mere agent of a person defrauded. 

As to the error in the charge given, he supposed the decisions 
in Goodwin v. Lloyd, [s Porter 237, and Brown y. Lipscomb, 9 
Porter 472,] to be conclusive. 


Ex:more, contra—cited Ogbourne v. Ogbourne, [3 Porter 126.] 


GOLDTHWAITE, J.—1. The evidence offered, in the first 
instance, to show that the plaintiffs’ title to the slaves was ac- 
quired from Judge by fraud, was very properly rejected, because 
as the case then stood, the defendant was not connected with 
Judge, and therefore could have no interest in disputing a mat- 
ter which Judge alone was competent to contest. For any thing 
then, disclosed, Judge may have acquiesced in the fraud, or sub- 
sequently have ratified the contract. 

2. But this became a very different question, as soon as it was 
offered to show that the defendant held the slaves as the agent of 
Judge, and detained them from the plaintiffs in consequence of in- 
structions from him. We apprehend it is clear that the vendor 
may defeat the legal sufficiency of his own bill of sale, and show 
that the contract evidenced by it is void, by reason of fraud.— 
The case of Root v. French, [13 Wend. 370,] cited by the coun- 
sel for the plaintiffin error, is indeed, a direct decision of that very 
point, and many others could be added. As the vendor may thus 
contest the validity ofa title made by himself, on the ground of 
fraud, there is no sufficient reason why his bailee, acting under 
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his instructions, should not be permitted to do so likewise. To 
hold it to be otherwise, would be, in effect, to declare that the law 
is incapable of protecting the servant, acting under the authority 
of his master, to the same extent as the master himself would be 
protected. 

The law is <9 clear upon the facts disclosed by the bill of ex- 
ceptions, that .ve are almost forced to conclude that some mis- 
take has intervened, by which a different question is presented 
from that intended. If this is so, it will probably be rectified when 
the case is again tried. 

3. The remaining point is the precise one settled in the cases of 
Goodwin v. Lloyd, [8 Porter, 237,] and Brown v. Lipscomb, [9 
Porter, 472.] In both these cases, it was held, that when per- 
sonal property is converted, the interest of the former owner is 
changed into a mere chose in action ; in the case last cited, we 
say, “Ifthe owner of a personal chattel is not in actual posses- 
sion, but it is withheld by another, and the owner, ignorant of the 
fact, under such circumstances parts with his title, it is conceived 
the purchaser would succeed to his rights; but if the owner is 
dispossessed by one, bona fide claiming title, and the fact of dis- 
possession and bona fide claim is known to, or communicated to 
him, his title is changed into a chose in action, which cannot be 
transferred or conveyed to another.” The evidence before the 
jury may not have warranted the charge requested, but the court 
assumes the conversion to be within the knowledge of the parties, 
and informs the jury that under such a state of facts the verdict 
ought to be for the plaintifls; thus, in our judgment, running 
counter to the opinion just quoted. 

For rejecting the evidence of fraud, after the connexion between 
the defendant and Judge was established, and ‘for the erroneous 
charge, the judgment must be reversed, and the cause remanded. 
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DEARMAN v.”DEARMAN, evarpiay, «c. 


1, The guardian of an idiot may sue at law, not only for the recovery of a debt, 
but in any case in which the guardians of infants may maintain a suit. 

2. Where a guardian brings an action of trover, alleging that his ward, an infant, 
was possessed of the property, and lost the same, the declaration should be at 
the suit of the ward, by his guardian, instead of making the latter the real 
plaintiff. 

3. Where a commission requires a deposition to be taken ona certain day, between 
the hours of 10 o’clock, A. M. and 4 P. M., and it appears to have been taken on 
the day designated ; the prima facie presumption is, that the commission was 
executed within the appointed hours: and this seems to be the law, although 
the caption or certificate neither affirm such to be the fact. 


Wrair af Error to the Circuit Court of Sumter. 


This was an action of trover, for the conversion of a slave, 


brought by the defendant in error against the plaintiff. The dec- 
laration commences as follows: « William Dearman, guardian in 
idiocy of Jonathan C. Dearman, by attorney, complains, &c.” ; 
and counts upon the possession of the ward, and conversion by 
the defendant previous to the time when he was declared an 
idiot, and concludes to the damage of the ward. To the decla- 
ration the defendant demurred, and his demurrer being overruled, 
he pleaded not guilty ; and on an issue upon that plea, the cause 
was submitted to a jury, who returned a verdict for the plaintiff; 
on which a judgment has been entered. 

A bill of exceptions was sealed at the trial, at the instance of 
the defendant, which is precisely similar to the bill which was 
certified in the case of Dearman v. Radcliffe, [at this term,] with 
the exception, that it appears “the defendant offered to read a 
deposition for the purpose of establishing by the subscribing wit- 
ness, a bill of sale which was material to the defence. The plain- 
tiff objected to the admission of the deposition, on the ground, 
that the notice served on him, recited, that the same would be ta- 
ken between the hours of 10 A. M. and 4 P. M. on a day desig- 
nated ; when the certificate to the deposition did not show that it 
had been taken within the hours prescribed, but only that it was 
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eae on nthe any and at the place appointed. ‘The objection was 
sustained, and the deposition excluded. 


R. H. Sarru, for the plaintiff in error. 
Joun Erwrn, for the defendant. 


COLLIER, C. J.—The fifty-second section of the act of 1806, 
“concerning wills and testaments; the settlement of intestate’s 
estates ; and the duty of executors, administrators and guardians” 
enacts, that the guardians of idiots, lunatics, and persons non com- 
pos mentis, are empowere ed «to collect, sue for and recover, all 
just debts due to such idiot, lunatic, or person non compos mentis.” 
fAik. Dig. 221.] The thirty-fourth section of the act of 1819, 
“ to regulate the = eedings in the courts of law and equity in 
this State,” provides, that the guardians of idiots and lunatics, 
« shall have the same power to all intents, constructions, and pur- 
poses, and shall be subject to the same rules, orders, and restric- 
tions, as guardians oforphans are.” [Aik. Dig. 250.] 

If the first statute is not sufficiently comprehensive, by an equi- 
table construction, to authorise the guardian to maintain an action 
for any other cause than what is technically a debt, the last enact- 
ment is in terms sufficiently broad to entitle him to sue in any 
case in which the guardians of orphans might bring a suit. This 
conclusion appears to us so palpably clear as to render unneces- 
sary any argument or illustration upon the point. That an in- 
fant might sue by his guardian in a case like the present, has not, 
nor can be successfully questioned. [See Sutherland v. Goff, 5 
Porter’s Rep. 508.] 

But the demurrer to the declaration should have been sustained 
upon another ground. The guardian declares in his own name, 
describing himself as the guardian of the idiot, alleges that the 
idiot was possessed of the slave, lost her, and that the defendant 
found and converted her to the damage of the idiot. The fair 
inference from all this is, that the guardian never had the posses- 
sion, either actually or by construction ; but that the cause of ac- 
tion accrued before his appointment. This being the case, there 
is not the slightest pretence that he is authorized to sue in his own 
name. That the form of declaring makes him the real plaintiff, 
and that the action cannot be thus supported, for the cause stated 
abundantly appears from repeated decisions of this court.— 





ALABAMA. 





Dearman v. Dearman, guardian, &c. 





[Mason v. McLeod, 5 Porter’s Rep. 223; Sutherland v. Goff, ib. 
508 ; Gregg, et al. v. Bethea, 6 ibid. 9.] 

In respect to the admissibility of the deposition, it was not ne- 
cessary that the commissioners shonld have certified in totidem 
verbis, every particular direction contained in the commission. 
If they certify generally, that they have examined the witness 
pursuant to the commission, it is quite sufficient. [Sanford & 
Cleaveland v. Spence, at the last term, and Luckie v. Carothers, 
at this term.] In the present case, neither the commission or cer- 
tificate are sufficiently recited to enable us to say whether the 
latter conforms to the decisions cited. 

The question is, does the deposition appear to have been taken 
at the time when the notice to the plaintiff informed him the wit- 
ness would be examined. That the commission was executed 
on that day, is not disputed, but the objection is, that it should 
appear affirmatively, that the examination was made between 
the hours of 10 A. M. and 4 P. M. If the certificate of the 
commissioners is insufficient, for the omission to aflirm this fact, 
it might have been aided by extrinsic proof, that such was the 
truth of the matter. The case of Waters v. Brown, [3 Marsh. 
Rep. 558,] is explicit upon this point. But we think, to have au- 
thorized the admission of the deposition, no auxiliary proof was 
necessary. The reasonable inierence is, that the commission 
was executed within the hours in which such business is transact- 
ed. Ifthe deposition was taken previously, it would be compe- 
tent for the party objecting, to show that he attended within the 
proper time, or would have attended, but for the premature ex- 
amination of the witness; if after, he might show, that he would 
have been present within the hours designated in the notice. And 
to establish these facts, we should be much inclined to admit the 
oath of the party objecting. 

If the certificate of the commissioners or caption of the deposi- 
tion affirms the fact, that the witness came before them in pursu- 
ance of the commission, &c., or employs other equivalent terms, 
and the commission conforms in its special requirements to the 
notice, the conclusion would be, that the witness was examined 
within the proper hours of the day. And even in the absence of 
such a special commission and certificate or caption, it would be 
prima facie admissible. 

The other objections arising upon the bill of exceptions, are ful- 
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ly oneidennl oul cnnenail a sel in ey case , of ‘Demeaei v. 
Radcliffe, [at this term,] to have been well taken. Our conclu- 
sion consequently is, that the judgment of the circuit court is re- 
versed, and the cause remanded. 


REID, er au. v. DUNKLIN. 


1, A judgment rendered for a larger sum than is found due by the jury, on a spe- 
cial verdict, cannot be supported. 

2. Upona failure to return an execution, the sheriff becomes liable for the amount 
of the judgment. 


Error to the Circuit Court of Montgomery. 


CampseE t, for the plaintiff in error. 
Mays, contra. 


ORMOND, J.—The principal question in the cause, whether 
the sheriff is liable for the amount of the judgment upon a failure 
to return an execution, has been decided against the plaintiff in 
error, in the case of Crawford v. Chandler, at the present term, 
and in many previous cases. We are reluctantly compelled, from 
a sense of duty, to tread in the path of our predecessors, until the 
Legislature shall think proper to apply the necessary corrective. 

The remaining assignments of error, present the question 
whether the execution described in the special verdict corresponds 
with the one on which the notice is made. It is well settled that 
a special verdict cannot be aided by intendment; there must there- 
fore, if not a literal, be at least a substantial correspondence be- 
tween the facts found by the verdict, and those on which the mo- 
tion is predicated. . 

The first variance between them is, that in the motion, the exe- 
cution is stated to have issued on the 15th of April, and in the 
verdict, is found to have issued on the 30th April. We think, 
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however, that as the time of the issuance i’ the execution was 
immaterial, the variance may be disregarded; but in describing 
the amount for which the execution issued, it is found by the jury, 
to be six hundred and sixcy-six dollars, whilst in the motion it is 
stated to be six hundred and sixty-six dollars ninety cents. Again 
the jury find that the amount due on the execution is six hundred 
and sixty-six dollars and ninety cents, besides the costs, and a 
judgment is rendered for the amount, with interest from the 2d 
March, 1840. 

If the variance between the amount of the judgment, as set out 
in the motion, and that found by the verdict, could be surmount- 
ed, it would be impossible to support a judgment rendered for a 
larger amount than is found to be due by the jury. It is not aid- 
ed, as supposed by the counsel, by the maxim, that that is certain 
which may be rendered certain, if indeed the maxim applied to 
such a case as this, because the finding of the jury is not of the 
amount for which the execution issued; that had been previously 
found by them, but it was of the amount due on the execution; 
and the judgment being for a larger sum than thus found due, 
cannot be supported. 

The judgment must therefore be reversed, and the cause re- 
manded. 


BRAZEAL, anv oruers, v. SMITH. 


1. A notice to a sheriff that a motion will be made against him and his sureties, 
for failing to pay over a sum of money collected upon an execution, is sufficient 
when it identifies the execution with certainty, and states the time when it is- 
sued and was placed in the sheriffs hands for collection; the receipt of the mo- 
ney upon it previous to its return day; that the money was demanded by compe- 
tent authority, and refused, with the time when the demand was made; and also 
informs the sheriff that a motion will be made against him and his sureties, on 
a certain day or term of the court, forthe sum sorefused to be paid, with the 
damages allowed by statute. 

2. Ina motion against the sheriff and his sureties, when he is served with notice, 
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the bond is in no way essential, yet it may be introduced in evidence, to show he 
was in office, when he received the money, and when competent, as evidence, 
may be established by the certificate of the clerk of the court, in whose custo- 
dy it is placed by law. 

3. Under the statute which requires that the appointment of an agent shall be in- 
dorsed on the execution, when the plaintiff does not reside in the county to 
which it goes, or shall be made in writing, the sheriff may refuse to pay until 
such evidence is furnished him, but he waives this either by paying a part of 
the moncy, or in any other manner, recognizing the agency. 

4. The sheriff is not competent to determine that one execution shall be set-off 
against another when he has one in favor of, and another against the same per- 
son. 

5. Where the active interest in an execution has been assigned by the plaintiff, 
his assignee is authorised to use the name of his assignor in a rule aga‘nst the 
sheriff and his sureties. 


Wrir of Error to the Circuit Court of Blount county. 


Motion against Brazeal, as the sheriff of Blount county, and 
his sureties for failing to pay over money collected upon an exe- 
cution. 

The notice that the motion would be made, was given to Bra- 
zeal only. It recites that judgment was obtained in the circuit 
court of Blount county, at the September term, 1839, by the 
plaintiff, against William and Anderson White, for six hundred 
and seventy-six 75-100 dollars, besides costs, that upon this judg- 
ment a writ of fi. /a. issued from the said court on the 25th May, 
1840, and was placed in Brazeal’s hands to execute, he then be- 
ing sheriff, &c.; that on the 5th of June, of the same year, the said 
fi. fa. being in full force and effect, Brazeal as sheriff as aforesaid, 
received the amount of the said fi. fa. That the money was du- 
ly demanded of Brazeal on the 17th day of March, 1841, by 
William S. Mudd, attorney for the plaintiff and $426 00 was 
paid, but Brazeal then neglected and refused to pay the 
remainder of the sum so collected ; and has hitherto neglected 
and refused to pay, &c. It then proceeds to inform him that a 
motion will be made against him and his sureties (who are nam- 
ed,) at the March term of said court, for the year 1842, for the 
sum so collected and refused to be paid over, as well as for dam- 
ages onit, at the rate of five per cent. per month from the time 
ofthe demand. The notice is dated March, 1842, and was serv- 
ed the 21st of that month. 





| 
| 

















208 ALABAMA. 





Brazeal, and others, v. Smith. On 

The defendants appeared and joined issue, denying all the al- 
legations of the notice. . 

The judgment entry recites all the material facts asserted in 
the notice, and that they were proved by the plaintiff. It also 
recites that the issue was tried by a jury, who found it for the 
plaintiff, and that Brazeal, whilst sheriff as aforesaid, did make 
and receive the sum of two hundred and fifty 75-100 dollars on 
said execution, which he did not pay over when the same was 
demanded as aforesaid: whereupon, the court gave judgment 
against the sheriff and his surviving sureties, for that sum, as well 
as one hundred and fifty dollars damages, at the rate of five per 
cent. per month, from the 17th March, 1841, until the time when 
judgment was rendered. 

The defendants moved the court to quash the proceedings, on 
the ground that the notice was insufficient; but the motion was re- 
fused. 

The plaintiff offered in evidence the official bond of the sheriff, 
purporting to be executed by him and the other defendants, as his 
sureties. It purported to be approved on the 11th of May, 1839, 
by the judge of the county court, and upon it was this memoran- 
dum: “The State of Alabama, Blount county,s.s. The forego- 
ing bond was filed in my office for record, the 11th day of May, 
1839, and was duly recorded on the 10th day of January 1840, 
in deeds book C. page 323. Test, John P. Thomas, clerk, by his 
deputy, Thomas B. Shearer.” 

The defendants objected to this as evidence, unless some other 
proof of its execution and validity was given. The court how- 
ever admitted it. 

The attorney mentioned in the notice, testified that he as the 
attorney of the plaintiff, had demanded the money from the she- 
riff. The defendant insisted the record showed that another per- 
son was the attorney of record. The court, upon this evi- 
dence, instructed the jury that this demand was a sufficient one. 

It was admitted that the plaintiff named in the caption of the 
motion, had by a legal assignment, transferred all his interest in 
the judgment to one Banks; and also, that the sheriff, when the 
money was demanded from him, had in his hands, for collection, 
another fi. fa. in favor of one Truss, against the plaintiff, for a 
larger sum than that moved for. Upon these admissions, de- 
fendants asked the court to instruct the jury, 
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1, That the present plaintiff having transferred all his interest 
to Banks, could not sustain this motion. 
That the sheriff was authorised to retain the money in pay- 
ment of the execution in favor of Truss. 
These instructions were refused. 
The defendants having excepted to the ruling of the court in 
these several matters, now assign them as error. 


Baytor, for the plaintiff in error. 
Cocuran, contra. 





Per Curiam.—1. Our opinion is, that the notice is amply suf- 
ficient to enable the plaintiff to sustain the motion. It identifies 
the execution wit h certainty; the time when it was issued and 
placed in the sheriff’s h: inds fur collection; the rece ipt of the mo- 
ney upon it, previous to its return day, or its actual return; that 
the money was demanded by competent authority, and its pay- 
ment refused, as well as the time when the demand was made. 
This, in addition to the information, that the motion would be 
made on a certain day, or term of the court, against the sheriff 
and his sureties, for the sum so refused, or neglected to be paid, 
with the damages allowed L by ap statute, is all that is necessary. 

In the case of McClure v. Colclough, at this term, we held 
that when the proceeding is against the sheriff as well as his sure- 
ties, he alone is competent to litigate the questi ms involving his 
liability, and that all those between the plaintiff and the sureties, 
are therel yy concluded, except the factum of the bond and its le- 
galeffect. It follows from this, that upon an issue, to which the 
sheriff alone is a party, that the bond is no wise essential, unless 
it may be necessary as evidence, to show the time when the she- 
riff was duly qualified to act as such; and it is very obvious 
that the cases must be rare in which it will be necessary to re- 
sort to such evidence, as any action by the sheriff, in his official 
capacity, could be more easily proved by other modes. Still 
we can not say, in the present case, that one of the questions before 
the jury might not have been whether Brazeal actually was the 
sheriff when he received this money, and to show that he was, 
his official bond would be competent evidence. We shall there- 
fore enquire, whether the paper offered in evidence, was suffi- 
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ciently established, by what appeared upon it, to do away the ne- 
cessity for further proof of its execution and validity. 

The statute requires such bonds as these, to be recorded in the 
office of the clerk of the county court, of the proper county, and 
directs that the record of any such bond so recorded, may be pro- 
ceeded on in the same manner as the original, under the certifi- 
cate of the clerk, of its being a true copy, unless the court before 
whom any proceeding may be had, shall deem it necessary, for 
the purposes of justice to require the original. [Digest 101, § 16.] 
It is evident from this, that the bond of a sheriff is a public paper, 
which may be exemplified under the certificate of the proper offi- 
cer, and the copy proceeded on in the same manner as the ori- 
ginal. The direction that the record of the bond may be pro- 
ceeded upon must be considered as indicating the intention that 
the exemplified copy shall have the same effect in every way as 
the original, unless the court shall require that to be produced. 
We can perceive no reason why it is not equally good as evi- 
dence as the original, even when a collateral fact is to be proved. 
As the statute thus makes a copy of the record evidence, it is 
clear that the same effect must be given to the bond itself, which 
is in reality the record. Of course, in no other county than that 
where the bond is filed could a question like this arise, for the 
clerk is not authorised to permit the original bond to be taken 
from his office, except by some order of court, but here the suit 
was in the same county, and probably the record was in the same 
building where the court was sitting. We think this exception 
unavailable. 

3. With respect to the demand as having been made by a dif- 
ferent attorney from the one of record, it is insisted, that under 
the statute, the appointment of the agent should either have been 
indorsed on the execution or made in writing. The statute re- 
ferred to, (Digest, 174 § 75] is an enactment for the benefit and 
relief of sheriffs where the plaintiff is a non resident of the county. 
The proof here is silent as to the evidence, therefore the question 
is not raised upon the record; but if it was, the facts would seem 
to authorise the inference that the sheriff himself was satisfied 
with the evidence of agency. Such being the case, he ought not 
to be permitted to defend a motion on the ground that the ap- 
pointment of the agent making the demand, was not in writing, 
when he had dealt with him as authorised, either by paying a 














JANUARY TERM, 4843. 211 





Oliver v. Hutto, use, &c. 


part, or in any other manner recognizing the agency. [Braley v. 
Stout, Ingoldby & Co. MSS. June T. 1842.] 

4, The sheriff is not the proper authority to judge whether 
one execution can be set-off against another, or whether a sum 
collected in one suit shall be appropriated to the satisfaction of an- 
other. How far such an appropriation, before notice of any con- 
flicting interest in another would create, or relieve the officer 
from liability, need not now be examined, as there is nothing to 
show that sueh an appropriation was made. 

5. The fact that the entire interest in the execution had been 
assigned by the plaintiff to another, is no defence to this motion. 
As we have no statute prescribing a mode by which the assignee 
of a judgment may become a party to the record, it would seem to 
follow that every proceeding subsequent to the judgment, must be 
carried on in the name of the party, although the beneficial inter- 
est in the recovery is transferred to another. 

Our conclusion on the whole case is, that the judgment must 
be affirmed. 


OLIVER v. HUTTO, use, ec. 


1. Where a writ is sued out against two joint makers of a promissory note, and 
served on one only, but the declaration is against both, it is not necessary to en- 
ter a discontinuance on the record, as to the party not served with process; if 
no judgment is rendered against him, thisis in legal effect, a discontinuance, and 
the judgment against the defendant before the court, will be regular. 


Wair of Error to the Circuit Court of Pike. 


This was an action of assumpsit, on a promissory note, at the 
suit of the defendant in error, against the plaintiff and one Wil- 
kinson. The- writ was executed on the former, and returned 
‘not found, as to the latter; the declaration pursues the writ 
without noticing the defect of service thereof; and the judgment 
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is sapltenet against the a alone, without expressly discon- 
tinuing the suit as to Wilkinson. 


Burorp, for the plaintiff in error.—As to the party not served 
with process, the action should have been discontinued; and the 
failure to do this is fatal to the judgment. 

No counsel] appeared for the defendant. 


COLLIER, C. J.—The second section of th e act of 1818, 
« for the better reculation of — preceedings,” enacts, when- 
ever a writ shall issue against any two or more joint, or joint and 
several obligors, or drawers, &c. of any such bond, promissory 
note, &c., it shall be lawiul for the plaintiff, at any time after the 
return of the writ, to discontinue such action against any one or 
more of the defendants on whom the writ shall not have been ex- 
ecuted, and proceed to judgment mee any one or more of the 
defendants on whom the writ shali have been executed, &e.— 
(Aik. Dig. 267.] The question raised upon this statute is, whe- 
ther it should be shown by the record that the plaintiff did, in ex- 
press terms discontinue his suit as to the defendant not served 
with process. In Williams, etal. v. Lewis, [2 Stew’t Rep. 41,} 
it was said that a discontinuance should be thus shown. And in 
McRae & MeMillian v. Fester, [2 tew't & Porter’s Rep. 143,} 
it was considered sufficient for the plaintift to state in his decla- 
ration that he discontinues as to the defendant upon whom the 
writ has not been executed. ‘So, in Wheeier, et al. v. Bullard, 
[6 Porter’s Rep. 352,] the court held, that leave granted to dis- 
continue would operate a discontinuance as to the defendant not 
before the court, though no formal judgment was entered. Be 
also, Smith v. Blakency, 8 Porter's Rep. 128.] 

In neither of the cases cited but the first, does the court under- 
take to say, that the plaintiff should cause the discontinuance to be 
entered upon the record; and there the remark seems to have 
been made without much consideration, after it had been deter- 
mined to reverse the judgment upon another ground. We shall 
not therefore feel ourselves bound by that decision, but shall treat 
the question as entirely open. The more reasonable rule in our 
opinion seems to be, not to require a discontinuance, either by a 
recital in the declaration, or an entry of record, but to consider 
the judgment as sufficient where such will be its !egal effect. In 
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the present case, the judgment against the defendant served with 
process, so operates as to put an end to the suit. It is a practical 
discontinuance as to the party not served, and as to him the ac- 
tion cannot be reinstated without his consent. 

But if this view were erroneous, it might be asked how the 
plaintiffin error has been prejudiced by the failure to discontinue 
the action as to the party sued with him. He is precisely in the 
same predicament as he would have been if the most formal entry 
had been made, and it may well be questioned, if he can allege 
an irregularity that does not affect him. Be this as it may, the 
judgment must be affirmed. 


CONKLIN v. HARRIS. 


1. In a suit commenced by attachment, where the defendant is a non resident, it 
is not necessary to state in the affidavit that the ordinary process of the law can 
not be served on him. 

2. Objections to the sufficiency of the bond in an attachment, must be taken in the 
court below, that the party may have an opportunity to execute a sufficient 
bond. 

3. Objection cannot be made in this court, that the plea was non assumpsit instead 
of nil debet. 

4, The effects of a non resident partner may be attached, although there is one of 
the firm resident in the State. 

5. An assignee may maintain an action of debt in his own name, without alledg- 


ing a promise from the maker. 
Error to the County Court of Perry. 


This proceeding was commenced in the court below by the 
defendant in error, by original attachment, as endorsag of a note 
made by Conklin & Moore to White & Richards. 

The affidavit recites that the defendant is a non-resident, but 
does not state that the ordinary process of law cannot be served 
on the defendant. 
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The bond is in the usual form, except that it omits to state 
against whom the attachment is sued out. 

The plaintiff having: declared in debt, the defendant appeared, 
by his attorney, and moved the court to quash the attachment ; 
which the court refused, and thereupon the defendant pleaded, 

1. Non assumpsit, and two special pleas. 

2. Actio non, &c. because he says that at the time of suing out 
the attachment in this case, and from thence hitherto, John M. 
Moore, one of the co-partners of the firm of Conklin & Moore, 
the makers of the promissory note in the plaintiff's declaration 
mentioned, was and still is a resident citizen of the State of Ala- 
bama, to-wit, a citizen of the county of Talladega, and liable to 
the ordinary process of the law; and this defendant is ready to 
verify : wherefore, he prays judgment if the plaintiff ought to 
have or maintain his aforesaid action, &c. 

The third plea is to the same effect. 

Issue was taken on the first plea, and a demurrer filed to the 
second and third. 

Hugh Davis, a garnishee, filed his answer, whereupon the 
court, on motion, ordered that the garnishee be restrained from 
paying over said money until the further order of the court. 

The court overruled the demurrers to the second and third 
pleas, and the jury having found the issue on the first plea, for the 
plaintiff, judgment was rendered against the defendant. 

Pending the trial a bill of exceptions was taken, from which it 
appears that the plaintiffoffered in evidence, and read to the jury, 
a promissory note to the following efiect : 

New-York, 22 Sept. 1836. 

Six months after date, we the subscribers, of Gainesville, Ala., 
promise to pay to the order of Messrs. White & Richards, one 
hundred and ninety-seven dollars eighty-one cents, at the Branch 
of the Bank of the State of Alabama, at Mobile, Alabama, value 
received. 

Conxun & Moore. 

And also read the endorsements on the same, as set out in the 
plaintiffs @claration, which being all the evidence in the cause, 
the defendant moved the court to charge the jury, that the note, 
without further proof, was not sufficient to sustain the plaintiff’s 
cause of action, but the court charged the reverse to be the law, 
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and that the note was sufficient to authorize a verdict without 
further proof. To which the plaintiff excepted. 

The assignments of error are, 

1. The refusal of the court to quash the attachment, for the in- 
sufficiency of the affidavit and bond. 

2. The judgment was rendered on a verdict found on an imma- 
terial issue. 

3. The judgment on the demurrer to the special pleas. 

4. That the declaration was defective, and was reached by the 
demurrer. 

5. The matter of the bill of exceptions. 


Davis, for plaintiff in error, cited Aik. Dig. 39; Minor’s Rep. 
196; 1 Porter, 15; 3 ib. 226; 8 ib. 445; 9 ib. 196, 446, 456, 
493; 1 Ala. Rep. N. S., 129, 182. 


Auex. Grauam, contra, cited 6 Porter, 365; 1 Ala. N.S. 134, 
235; 7 Porter, 483,486; 9 ib. 320; 2 Ala. N. S. 326; 3 ib. 250; 
1 ib. 592; 2 Stewart, 410; 3 ib. 480, 192; 6 Porter, 352; Mi- 
nor, 252. 


ORMOND, J.—lIf it were admitted that a writ of error can be 
prosecuted to a judgment of the court below, refusing to quash 
an attachment, we are of opinion there was no error in this case. 
The supposed error was the omission to state “ that the ordinary 
process of law could not be served on the defendant. ‘This is not 
necessary where the defendant is a non resident. 

The objection to the bond is for the first time taken in this court, 
and although the bond is certainly defective, advantage could on- 
ly be taken of it in the court below, as was held in Jackson v. 
Stanley, [2 Ala. 326,] where an opportunity would be afforded of 
substituting a perfect bond. 

No objection can be taken in this court, because the issue was - 
upon the plea of non assumpsit instead of nil debet ; it was an 
issue tendered by the plaintiffin error himself, and cannot now be 
objected to by him. It was, moreover, a substantial denial and 
traverse of the facts alleged in the declaration, the form of which 
was waived by the defendant in error taking issue upon it. 

There was no error in the judgment of the court on the demur- 
rers to the special pleas. The facts relied on in the pleas to bar 
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the action, are, that the makers of the note were partners, and 
that one of them was‘ resident of the State, and subject to the 
ordinary process of tlie law. A debt due from co-partners is the 
several debt of each, and each may be sued separately. The 
proceeding by attachment is merely a mode of compelling an ap- 
pearance, and is to ail intents a suit, as much so as if commenced 
by writ. This was expressly decided in Greene v. Pyne, [1 
Ala. Rep. 225,] when it was held, that an attachment might be 
sued out against one of several partners, without joining the others. 

In Winston v. Ewing, [1 Ala. 129,] it was held that a debt 
due the srenaisege 2 could not be attached by process at law, to 
pay the separate debt of a partner; but that does not appear to 
be the case here, nor is such alleged to be the fact in the plea, 
but on the contrary, so iar as we can judge from the answer of 
the garnishee and the form of the note, it is an attempt to subject 
the partnership property to the payment ofa partnership debt. 

We can see no reason for refusing the remedy by attachment, 
to a creditor, because one of the partners resides within theState, 
and may be sued in the ordinary mode. The statute expressly 
gives the right to sue each partner separatcly, and in fact makes 
the partnership debt the separate debt ofeach. It results neces- 
sarily from this that whenever the affidavit, which the statute re- 
quires to authorize the suit to be commenced by attachment, can 
be made, as either partner could be sued in the ordinary mede, so 
may either be sued by original attachment. 

In addition to these objections, the pleas we have been com- 
menting on should have been pleaded in abatement, as they do 
not deny the plaintiiis the right to recover the debt, but merely 
question the right to maintain an action in this particular mode. 

It is supposed, however, that the declaration is detective, and 
that although the pleas may be bad, as the declaration is bad also, 
the demurrer will reach that defect. T he supposed error in the 
declaration is, in not a!ledging a promise from the makers to pay 
the endorsers. This was not necessary in debt, as the statute 
gives the assignee the same rights against the maker as the payee 
would have had. [Aik. Dig. 330.] Certainly the payee could 
have maintained debt without alledging any promise to pay other 
than that contained in the note. Even if the action had been as- 
sumpsit, the objection could not have been reached by general 
demurrer, and special demurrers are abolished by statute. 
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It was not necessary for the plaintiff to prove any fact under 
the issue in this case, beyond the production of the note sued on, 
and the indorsements, to entitle him to recover. As the making 
of the note and indorsements were not denied by plea, they were 
proved by the note itself, under the influence of our statute. 

Let the judgment be affirmed. 


CAPERTON v. MARTIN. 


1. The lien of an execution creditor upon the personal estate of his debtor, when 
it has once attached, by the execution coming into the hands of the proper officer, 
is not divested, as between the debtor and his personal representatives and the 
creditor, by the taking and forfeiture of a forthcoming bond; but the execution 
issued thereon against the principal and surety, continues the licen of the first 
execution, although it is issued after the death of the principal obligor. 

2. A coroner is not bound to notice the insulvency of a debtor’s estate against 
which he has an execution; nor does the death of a debtor, whose estate is re, 
ported insolvent, destroy the lien of an execution when it has once attached upon 
his property. 


Warr of Error to the the Circuit Court of Jackson county. 


Trover, by the plaintiff, as the administratorof Henry Norwood. 
At the trial, he proved property in the slaves in his intestate, and 
their sale by the defendant. 

The defendant justified the sale under four executions, directed 
to him as coroner, under which he seized and sold the slaves. 
The executions were different in amount, but are all governed by 
the same principles, so that a statement of the facts connected 
with one, will be sufficient to show what questions were involved. 
Judgment 29th October, 1839; fi. fa. dated and issued 27th No- 
vember, same year; received by the coroner 12th February, 
1840, and returned the 15th April of the same year without any 
levy. An alias fi. fa. dated and issued the 24th April, 1840, was 
received by the coroner on the 28th of the same month, and on 
28 
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the 23d of June, 1840, was levied on six slaves, which were re- 
plevied by a delivery bond to deliver them on the Ist Monday in 
July, then next. This bond was returned forfeited, on the 
6th of July. A fi. fa. on this bond, dated and issued the 30th 
July, 1840,.was received by the coroner on the 3d of August, 
and levied on the 14th of August of the same year, upon the 
slaves sued for, of which only two were included in the former 
levy. It was also in evidence, that Norwood died on the 14th 
July, 1840: administration was granted to the plaintiff on the 5th 
August of the same year, and soon afterwards the estate was re- 
presented insolvent. 

The plaintiff, as administrator, received from the defendant the 
excess produced by the sale of the slaves, beyond the sums suffi- 
cient to satisfy the executions. 

On this proof the court instructed the jury, that the executions 
issued after the death of Norwood, were regularly issued and the 
coroner was justified in seizing and selling the slaves, by the au- 
thority given by them. 

The plaintiff excepted, and now assigns this charge as error. 


Rosinson, for the plaintiff in error, argued, 

1. The levy of the first executions and the giving of the delive- 
ry bonds, operated as a satisfaction of the judgments; therefore, 
all the liens created by them were discharged by the levy and 
bond. [Aik. Dig. 171 § 66; 1 Wash. 20, 2d ib. 551; 7 John. 428; 
12 ib. 207; 4 Mass. 402; 1 Wash. 92; 2 ib. 189; 4 Bibb 532; 2 
Lord Raym. 1072;3 Howard, 417; Lusk v. Ramsay, 3 Mum. 
417; ib. 308.] 

2. Immediately upon the grant of administration to the plain- 
tiff, he became invested with the title to the personal estate, of his 
intestate and theexecutions issued on the forfeited bonds after Nor- 
wood’s death, were irregular and void, and therefore afford no pro 
tection to the defendant. [12 Mass. 309;4 S. & P. 249, 250; 1 
Salk. 319; Woodcock v. Bennett, 1 Cow. 711; Pearce v. Hubbard, 
10 John. 416; Loop v. Bentley, 5 Wend. 276; 2 Conn. 702; 10 
Wend. 206; 2 Saund. 27, note 11; ib. 223; 1 Lord Raym. 245; 2 
ib. 768.] 

3. The executions issued on the bonds, can have no relation 
back to the day of their forfeiture, so as to create alien. [Dig. 
278, § 114; 165, § 36; 2 Binn. 174; 8 John. 348; 16 John 287; 
17 John. 116; 4 Bibb, 532.] 
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4. The estate was shown to be insolvent, and whenever such 
a case exists the lien is gone, because the statute declares all 
creditors shall be paid pro rata. [Digest 151, § 2; Royall’s adm’r 
v. Johnson, 1 Rand. 421; ib. 438; ib. 478; Hale v. Cummings, 3 
Ala. Rep. N. 8. 398. 


McC ivne, contra—insisted, 

1. That the execution on the bond is neither void nor voida- 
ble because the duty is imposed on the clerk, and he is compelled 
to act under a penalty. [Digest 171, § 66.] 

2. The lien once acquired by an execution, becomes specific 
and must continue. The statute just cited, shews, that the inten- 
tion of the legislature that the second execution should be a mere 
continuation of the first, with the additional security of the secu- 
rities to the bond. This intention is further evinced by another 
statute, which requires executions issued after one returned in 
vacation, to be tested of the return day of the previous execution. 
[Digest 163, § 21.] 

3. If the defendant die within the year and the day, execution 
may issue after, provided it can be tested, according to the prac- 
tice of the court, before his death. [10 Wend. 211; 1 Arch. Prae. 
282; 2 ib 90; 7 Term 20; 6 ib. 368.] So in the present case, if 
the last execution, had actually issued before the death, the goods 
would have been bound, although the coroner did not receive the 
execution until after, If an execution can be tested back there is 
no reason why the same effect should not be given to it without 
such an evasion. That an exeeution may bind the goods in the 
hands of the administrator, though issued after the death, is shown 
by the Digest, [160 § 5,] where such a course is authorised when 
the defendant dies in custody charged in execution. 

4. The effect of a forthcoming bond in this State, and a deliv- 
ery bond, in Virginia, is essentially different. There, a new 
judgment is rendered on the bond, but here, the execution goes on 
the return, and seems to be a mere continuation and extension of 
the previous process. A mere levy which is unproductive does 
not discharge a lien, as in the case of property levied on and claim- 
ed by another. [2 S. & P. 278.] 

5. As to the lien being discharged by the insolvency of the es- 
tate, this question cannot arise, because in a suit at law, the ne- 
cessary facts cannot be ascertained. The proposition however 
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is denied, because the levy is a specific appropriation of the de- 
fendant’s property for the payment of the debt. 


GOLDTHWAITE, J.—1. We held in the case of Hopkins 
v. Land, [4 Ala. Rep. N. 8. 427] that a forthcoming bond was 
neither a satisfaction nor a discharge of the judgment, but that the 
plaintiff might elect after the forfeiture of such a bond, to proceed 
upon it, or sue out an alias execution. And in Campbell v. 
Spence, [4 Ala, Rep. N. 8. 543,] we considered, that the taking 
of such a bond was not a discharge of the liens acquired by a 
judgment. These decisions, when connected with the principle 
settled in Collingsworth v. Horn, [4 8. & P. 237,] are conclusive 
of all but one of the questions raised here. 

In Collingsworth v. Horn, the facts were precisely similar to 
those now before us, except that here, there was a partial levy; 
and the subsequent execution is not in terms, an alias, inasmuch 
as it issues on a forthcoming bond. The question then is, wheth- 
er these circumstances make such a distinction between the cases 
as to render the execution inoperative. In our opinion, they do 
not. Under the principle settled in Collingsworth v. Horn, the 
plaintiff, if no levy whatever had been made, could have sued out 
an alias execution, and then the lien of the original execution 
would have been continued. Or, under the principle settled in 
Hopkins v. Land, he might have abandoned his rights under the 
bond, and have sued out an alias execution. In either case, the 
right of the plaintiff would have been preferred to that of the ad- 
ministrator. 

It certainly is a novel proposition that a matter evidently inten- 
ded to furnish an additional security to the creditor, should be so 
construed as to work him an injury; and yet, such would be the 
case here, upon the insolvency of the surety on the bond, if the 
law is, as supposed to be by the counsel for the plaintiff in error. 
Conceding, however, that the surety is solvent, there is no reason 
why the creditor should be forced to pursue him, when there are 
effects of the principal debtor, bound by the previous lien of the 
execution. As the creditor could have sued out an alias execu- 
tion, which would have the effect to continue the lien, even if no 
levy whatever had been made, we think the law gives the same 
effect as between the debtor or his personal representative and the 
creditor, to that subsequently sued out on the forthcoming bond. 
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2, It appears that Norwood’s estate was represented as insol- 
vent by his administrator, previous to the levy; but the coroner 
was not bound to take notice of that fact, even if it would have 
the effect to divest the lien of the execution. My own opinion is, 
that the statute respecting insolvent estates, [Digest 151, § 2,] 
was intended to provide for the pro rata division of all the effects 
between the creditors, and that all inchoate or imperfect liens, 
arising merely by operation of law, are destroyed by it; and such 
was considered to be its effect upon a lien created by an attach- 
ment. [Hale v. Cummings, 3 Ala. Rep. N. 8. 398.] But on 
this point, the majority of the court think otherwise, and hold that 
where execution upon a judgment is begun, the lien upon the 
personal estate is fixed and absolute, and is not destroyed by the 
subsequent death and insolvency of the defendant. They distin- 
guish this from an attachment, as there the plaintiff has no right to 
subject the property attached, to sale, until a judgment is obtained, 
and this being prevented by the statute the lien is at an end. 

Our conclusion is, that there is no error in the record, and the 
judgment is affirmed. 


YARBOROUGH’S EX’R v. SCOTT’S EX’R. 


1. A fieri facias was issued against the property of H Y,C B M and others, and 
levied on certain slaves as the property of the former ; to which D Y interposed 
a claim and gave bond to try the right, pursuant to the statute. On the trial, 
the plaintiff in execution offered as a witness,C B M, to prove that the slaves 
in question were the property of H Y: Held, that he was interested in subject. 
ing them to the satisfaction of the execution, and therefore an incompetent wit- 
ness. 

2. Where a judgment against an executor or administrator is rendered de bonis 
propriis, when it should be de bonis testatoris or intestatis, it will be treated as 
a clerical misprision, amendable on motion, or on error, at the costs of the plain- 
tiff in error. 


Wauir of Error to the Circuit Court of Perry. 
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The testator of the defendants in error recovered a judgment 
in the Circuit court of Perry against Charles B. McKinney, Wal- 
ter A. Parrish and Henry Yarborough, as partners trading under 
the style of McKinney, Parrish & Co., and Wilson McKinney 
and Charles B. McKinney, partners trading under the style of 
W. & C. B. McKinney, for the sum of two thousand two hundred 
and seventeen dollars, besides costs. An execution was issued 
on this judgment on the 26th September, 1840, and levied on 
sundry slaves, to which David Yarborough made affidavit of title, 
and executed bond with surety, with a view to the trial of the 
right of property, as required by the statute. Pending the case 
thus made in the Circuit court, the claimant died, and the plaintiff 
in error was made a party in his stead; and the plaintiff in exe- 
cution having also died, the defendants were substituted as par- 
ties. 

An issue was made up, and submitted to a jury for the trial of 
the right of property. Pending the trial, the claimant’s executor 
excepted to the ruling of the Judge. It was proved, that the 
slaves levied on by the execution, were seised as the private and 
individual property of Henry Yarborough, and the plaintiff offer- 
ed Charles B. McKinney, one of the defendants in execution, to 
show, that the slaves belonged to Henry Yarborough. The 
claimant objected to the competency of this witness, but his ob- 
jection was overruled, and the witness allowed, by the court, to 
give evidence ; thereupon, the claimant excepted, &c. 

The jury found the slaves subject to the execution, on which a 
judgment of condemnation was rendered ; and that the claimant’s 
executor pay the costs. 


Davis, for the plaintiff in error—McKinney was not a com- 
petent witness for the plaintiffin execution. Ifhe was, the judg- 
ment is irregular in being rendered against an executor (who 
came in pending the cause) de bonis propriis. 

No counsel appeared for the defendants. 


COLLIER, C. J.—The admissibility of one of the defendants 
in execution to give evidence against the claimant, depends upon 
the question, whether it was his interest to condemn the property. 
It has been decided, and may be regarded as settled law, that 
where the claimant, in a case like the present, deduces a title to 
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the property through the defendant in execution, the latter is, in 
general, a competent witness for either party, on the ground that 
his interest is balanced. If the plaintiff fails in obtaining satisfac- 
tion of his execution, the defendant still remains liable to its pay- 
ment ; and if the property is wrested from the claimant by a judg- 
ment of condemnation, he is liable to the latter upon his warranty 
of title, which is implied in every sale of personal chattels. 

But in the case before us, it does not appear that the defendant 
who testified against the claimant, was in any manner responsi- 
ble to the latter, if unsuccessful, or that a title was attempted to 
be deduced through him or either of the other defendants in exe- 
cution ; while on the other hand the condemnation of the proper- 
ty, and its appropriation would pro tanto, relieve him from the sa- 
tisfaction of the execution. The witness was competent to give 
evidence for the claimant; because, by supporting the claim, the 
execution would continue operative to the full amount. Thus we 
see that he had a direct interest in producing a result favorable 
to the party who offered him, and according to a settled rule, was 
improperly received. The cases are numerous to show, that a 
witness may testify against his interest, or where his interest is 
balanced, but his evidence shall be excluded where he is interest- 
ed to favor the party calling him. [See them collected in 2 Phil. 
Ev. note 80 and 81, C. & H’s ed.] 

It has been repeatedly decided by this and other courts, that 
where a judgment against an executor or administrator is ren- 
dered de bonis propriis, instead of de bonis testatoris or intesta- 
tis, it will be regarded as a clerical misprision, amendable on mo- 
tion. And under the act of 1824, the judgment would be amend- 
ed at the costs of the plaintiff in error,if we were not compelled 
to reverse it upon the first question examined. 

Let the judgment be reversed, and the cause remanded. 
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SAUNDERS v. HENDRIX. 


1. A receipt acknowledging the payment of money, is open to explanation by parol 
proof, showing that the money, either from mistake, misrepresentation, or from 
some other cause, was not in fact paid. 

2. An acknowledg ment in the body of a deed, that the consideration money was 
paid, is considered as a receipt for money merely, and open to explanation by 
parol proof as any other receipt for money. 

3. When a receipt on the back of a note is so unintelligble, that it is doubtful whe. 
ther it acknowledged the payment of one hundred or one thousand dollars, it is 
void for uncertainty, and parol proof is admissible to show the sum actually 
paid. 

4. The widow of a co-maker of a promissory note is a competent witness in a suit 
by the payee against the other joint makcr, to prove that a payment endorsed on 
a note, was one hundred and not one thousand dollars; and it will make no dif. 
ference that an entry, suggesting the death of her husband, had not been made 
in the cause, at the time her deposition was taken. 


Error to the Circuit Court of Tuskaloosa. 


This was an action commenced by the defendant in error, 
against the plaintiff in error, and one Obadiah Mayfield, as joint 
makers of two promissory notes, for thirteen hundred and twenty 
dollars,each. Mayfield having died, the suit was abated as to 
him. 

Pending the trial, a bill of exceptions was taken by the plain- 
tiff in error, by which it appears that the plaintiff produced and 
read in evidence, the notes declared on. Upon the notes were 
sundry credits, one of which, was contended by the plaintiff to be 
but one hundred dollars, whilst the defendant insisted that it was 
one thousand dollars. The plaintiff to explain the credit in dis- 
pute, offered the deposition of Mrs. Mayfield, widow of Obadiah 
Mayfield, one of the makers of the notes, to which the defendant 
objected, but the objection was overruled by the court, and the 
deposition admitted, to which the defendant excepted. 

The plaintiff also introduced one White, who swore that he 
was at the house of Obadiah Mayfield some time in the month of 
May, 184-; that Mayfield told him that plaintiff had come there 
expecting to get a thousand dollars, and had got only one hun- 
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dred, which t2stimony was objected to by the defendant, but ad- 
mitted by the court, and the defendant excepted. 

The plaintiff also read to the jury, the deposition of H. C. S. 
Hendrix, the trustee in a deed of trust executed by Saunders and 
Mayfield, to secure the payment of the notes sued on, which was 
given in payment of the purchase money of the land conveyed by 
the deed. That he sold the land as trustee; that on the next day 
when he was about to make a title to the land, a controversy 
arose between the plaintiff and defendant, about a credit on 
one of the notes, the former contending that it was but one hun- 
dred, and the latter insisting that it was a thousand dollars. Wit- 
ness asked Saunders, if he paid a hundred or a thousand dollars, 
the latter replied the note would show for itself, and made the 
same answer again to the same question. but finally said he had 
paid a thousand dollars. That at the sale, the defendant became 
the purchaser, but only paid ten dollars. 

It was in proof, that the ambiguous credit was in the hand 
writing of the defendant. 

The plaintiff also proved by the county clerk, that plaintiff, de- 
fendant, and Hendrix, the trustee, came to his office and deliver- 
ed to hima deed, executed to the defendant by the trustee, to be 
recorded, after which the parties sat down to calculate the bal- 
ance onthe notes. That a dispute soon arose about a credit on 
one of the notes, whether it was one hundred or one thousand dol- 
lars; that the parties became excited and left his office; that soon 
after the plaintiff returned, and demanded the deed, but: the de- 
fendant not being present, witness refused to deliver it. 

The defendant then offered and read in evidence, a deed made 
by the trustee to the defendant, he having sold the land te him by 
virtue of the power inthe deed, by which he acknowledged to 
have received from the defendant, the sum of sixteen hundred 
dollars, and moved the court to charge the jury that the deed of 
the trustee was evidence of its contents, and that the consideration 
stated in it was paid, and could not be disputed; which charge the 
court refused to give, and stated to the jury that they had nothing 
to do with the question arising on the deed, and that the same 
was withdrawn from their consideration. 

To the refusal to charge, and to the charge as given, the de- 
fendants excepted. 

The court having rendered, a judgment for the plaintiff upon 

29 
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the verdict of the jury, the defendant prosecutes this writ, and as- 
signs for error, the matter set forth in the bill of exceptions. 


B. F. Porrrr, for the plaintiff in error. 
Peck & Cuiark, contra. 


ORMOND, J.—The questions presented on the bill of excep- 
tions for our consideration, are, 

1. Whether the parol testimony offered in reference to the in- 
dorsement of payment on the note was properly received. The 
general doctrine in reference to a receipt, acknowledging the pay- 
ment of money, is, that it is an admission, which although prima 
facie evidence against the party making it, is open to explanation 
by him, as that it was made by mistake or misrepresentation. 

In this case, it appears that either from accident or design, a 
writing on the back of one of the notes, was so unintelligible that 
it was impossible, with certainty, to say whether it was designed 
as a receipt for one hundred, or for a thousand dollars. The 
defendant below, who wrote the receipt, insisting that it acknow- 
ledged the payment of the latter sum, whilst the plaintiff maintain- 
ed it was the former. If then, the receipt was so uncertain that 
it was impossible to say whether it was designed for the one sum 
or the other, it was void for uncertainty, and parol evidence was 
admissible to prove the payment actually made, so that in either 
aspect of the case, the parol evidence was properly admitted. 
(Ensign y. Webster, 1 Johns. C. 145; Mead v. Steger, 5 Porter, 
498. } 

2. The widow of Mayfield, one of the makers of the notes sued 
on, Was a competent witness; if she had any interest in the matter 
it was against the party calling her, as the estate of her husband 
might be called on for contribution. There is no force in the ob- 
jection that the entry abating the suit was not made at the time 
of the taking of her deposition. The suit was abated as to him, 
by his death, and the suggestion to the court is for the purpose of 
reviving it. 

3. The deed offered by the defendant, made by the trustee to 
him, reciting the payment of the consideration therein expressed, 
was not conclusive of that fact, even as against the trustee. For- 
merly, it appears to have been considered that the party was es- 
topped by his deed from showing that the consideration acknow- 
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ledged in the body of the deed to have been received, was not in 
fact paid, but the law is now well settled to be otherwise, and that 
such an acknowledgment in the deed, is a mere receipt, and as 
much open to explanation, as if endorsed on the back of the deed. 
[Shepherd v. Little, 14 Johns. Rep. 210; Bowen v. Bell,20 ib. 338; 
Mead v. Steger, 5 Porter 499.] 

But in this case, although the actual receipt of the purchase 
money by the trustee would have been good against the plaintiff, 
as the former was acting by virtue of a power from the latter, 
and thereby created an agent for that purpose, it might well be 
questioned whether his acknowledgment of such payment, was 
evidence of that fact against the plaintiff, as he was a competent 
witness. He was in fact examined in the cause, and expressly 
swore that no part of the consideration was paid, but ten dollars. 
The charge of the court therefore, that the jury had nothing to do 
with the questions arising under the deed, was substantially cor- 
rect. 

Let the judgment be affirmed. 


BURNS v. THE STATE. 


1. The several acts which authorise a court to tax a prosecutor, with the costs of 
the prosecution, extend to cases of misdemeanor only, and even in such, the 
record must disclose that the prosecution appeared to the court to be frivolous or 


malicious. 


Wair of Error, allowed by the Chief Justice, to the Circuit 
Court of Benton county 


The plaintiff in error was the prosecutor ofa certain individual 
indicted for petit larceny. He was acquitted of the charge, and 
the court, after rendering its judgment on the verdict of not guilty, 
proceeded, on the motion of the counsel for the person thus dis- 
charged, to render judgment against the prosecutor for the costs, 
for which the execution was directed to issue. 
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The object of the writ of error is to reverse or set aside this 
conviction. 


Rice and Peck, for the plaintiff in error—cited, Digest 122, § 
55; ib. 452, § 8. 
Martin and Stone, contra. 


The Arrorney Genera considering the case as between the 
prosecutor and the defendant tothe indictment, declined to argue it. 


GOLDTHWAITE, J.—We have two enactments upon the 
subject of tax:ng prosecutors with costs; the first was passed in 
1807, and directs that whenever the State shall fail upon the pro- 
secution of any offence of an inferior nature, the court, at its dis- 
cretion, may order the costs to be paid by the prosecutor, in case 
such prosecution shall appear to have been frivolous or malicious; 
the other is an act of 1811, which imposes the duty on the attor- 
ney general, to mark on all bills of ind:ctment the name of the pro- 
secutor, and if the State shall fail in the prosecution, it is made the 
duty of the court, if the prosecution appears frivolous or malicious, 
to order the prosecutor to pay costs. 

We think both of these enactments were intended to apply to 
the same class of prosecutions, notwithstanding the generality of 
the terms used in the latter act. This appears from the fact that 
it is the duty of the public solicitor to cause the proper investiga- 
tion to be made with respect to all crimes, as distinguished from 
trivial misdemeanors, whether a prosecutor does or does not ap- 
pear. [Digest 46,§ 3.] It is not a just conclusion that offences 
against the morals of a community are allowed to escape a pro- 
secution. unless there is some private proseutor. Doubtless then, 
in both of these statutes it was intended to prevent frivolous or 
malicous prosecutions, for that class of misdemeanors affecting in- 
dividuals only, and of the class also that the prosecutor and de- 
fendant would be allowed to compound under the leave of the 
court. 

But even as to them the authority of a court is I’mited to cases 
which shall appear to be frivolous or malicious, and in order to 
support a summary conviction for costs in any prosecution, the 
reason must be stated and shown upon the record. We can 
conceive of no judgment whatever, which can be rendered by a 
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court, without a sufficient reason appearing for it, and the present 
does seem to be a case of exception to the general rule. 

If, however, it was entirely unnecessary in any case to which 
these statutes apply, to set out the grounds of the conviction for 
costs, the judgment here could not be sustained, as the offence 
prosecuted was not w.th-n the classes intended to be covered. 

The conviction must be reversed, and the judgment for costs 
vacated. 


COTTRELL v. VARNUM, FULLER & CO. 


1, Where a garnishee admits that he isindebted to the defendant in execution, in 
a sum of money to be paid at a future day, judgment may be rendered against 
him, witha stay of execution until the maturity of the debt. 


Wair of Error to the Circuit Court of Lowndes. 


The plaintiff in error was summoned as a garnishee, at the in- 
stance of the defendants, to state on oath what he was indebted, 
&c. to J. H. McMichael & Co., against whom the defendants in 
error had recovered a judgment in the Circuit court of Lowndes. 
At the fall term, 1839, the garnishee appeared and answered that 
he was indebted to James B. Stephens, one of the firm of J. H. 
McMichael & Co. in the sum of twelve thousand dollars, payable 
by promissory note, dated in March or April preceding, and due 
on the first day of April, eighteen hundred and forty-two. On 
this answer a judgment was rendered against the garnishee for 
the amount of the judgment recovered against McMichael, being 
fourteen hundred and six dollars damages, and eighteen 31-100 
dollars costs, with interest on the damages until paid ; and execu- 
tion was stayed until the first day of April, eighteen hundred and 
forty two. 


Exmorg, for the plaintiff in error—By the common law, no 
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judgment could be rendered, or suit maintained upon a promisso- 
ry note, or other indebtedness, until after its maturity. Our sta- 
tute authorises an attachinent to issue for the recovery of a debt 
not due, but the proceedings must be stayed until its maturity. — 
[Aik. Dig. 39, § 7.] 

The proceedings on garnishment, issued after judgment, shall 
be the same as in case of garnishment issuing on attachment.— 
[See Acts of 1837.] In the latter, the court can only render 
judgment « for all sums of moucy acknowledged to be due to the 
defendant” from the garnishee. [Aik. Dig. 42,§ 19.] The sta- 
tute means by the term “due,” a debt now payable, not one to be 
paid in futuro; such is the sense in which it is used ina kindred 
act. [Aik. Dig. 39, sec. 7.] 

By rendering a judgment against a garnishee, where he shows 
the debt which he has contracted is to be paid at a future day, 
he is deprived of the right of rescinding the contract, or of mak- 
ing any defence against its payment, which may alterwards arise. 
The case of the Branch Bank at Mobile v. Poe, [1 Ala. Rep. N. 
S. 396,] does not sanction the judgment of the Circuit Court. 

The correct course in this case, would have been to stay pro- 


ceedings until the note matured. Sergeant on Attachment, 65, 
says that judgment may be rendered before the debt is payable, 
but the authorities cited by the author do not sustain him. [See 
2 Dall. Rep. 211.) 


Cook, for the defendant.—The case of the Branch of the Bank 
at Mobile v. Poe, is an authority to show the regularity of the 
judgment in the present case; and to the same effect is Sergeant 
on Attachment, 65. 


COLLIER, C. J.—The only question raised in this case is, 
can a judgment be rendered against a garnishee who admits an 
indebtedness to be discharged at a future day, previous to the ma- 
turity of the debt. The nineteenth section of the attachment act 
of 1833, enacts that a person summoned as a garnishee, shall an- 
swer upon oath what he is indebted to the defendant, &c.; and 
upon his examination it shall be lawful to enter up judgment, and 
award execution against him for all sums of money acknowledged 
to be due to the defendant from him, &c., or so much as shall be 
sufficient to satisfy the debt, &c. [Aik. Dig. 42.] The «money 
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acknow ledged t to " due,” it is supposed by the counsel for the 
plaintiff in error, means, that which is now payable, and which 
the creditor might have demanded at the time of the garnishee’s 
appearance. If this question were to be considered as entirely 
res integra, without regard to what has heretofore been the prac- 
tice in such cases, the argument would be entitled to great con- 
sideration. But as we regard it rather a question of practice 
than as affecting the rights of the garnishee, whether a judgment 
shall be rendered witha stay of execut.on, or the proceeding shall 
be continued in Court from time to time until the debt becomes 
payable, we think it entirely competent for the plaintuf to pursue 
either course ; and as the former has been the most usual, we feel 
the less disposed to hold it to be irregular. : 

By the service of a garnishment on a debtor of a defendant, the 
plaintiff acquires a licen on the debt for the satisfaction of his de- 
mand, which cannot be divested by any arrangement between the 
defendant and garnishee; and the judgment only consummates 
the legal transfer of so much of the garnishee’s indebtedness as 
is condemned thereby, to the payment of the plaintiff’s demand. 
In this view, the argument that the rendition of the judgment 
previous to the maturity of the debt, would prevent a rescission 
of the contract between the defendant and garn:shee, out of which 
the liability of the latter arose, can have no influence ; since a re- 
scission as against the plaintiff could have no effect. 

If any thing should occur subsequent to the garnishee’s exami- 
nation, which would furnish a legal defence to an action against 
him by the detendant, if remeddess at law, he might resort toa 
court of equity, and there have the benefit of that defence by per- 
petually injoining the plaint.ff’s judgment against him. And this 
would be the garnishee’s only mode of redress if the proceedings 
against him were to be stayed until the debt matures; unless the 
court, in its discretion, were to permit an amendment of his an- 
swer. So that whatever practice be adopted in a case like the 
present, the garnishee is not foreclosed from any defence arising 
after his answer, which he could have successfully urged against 
the defendant. 

It has been held in Tennessee, that a debt not due cannot be 
attached. [Childress v. Dickins, 8 Yerg. Rep. 113.] While in 
North-Carolina, it is said that the. attachment law makes notes 
not yet due, whether given for money or specific articles, liable 
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to be attached ; and ths although the notes were given for pro- 
perty in wh-ch the debtor had only an equitable interest. [Peace 
v. Jones, 2 Murph. Rep. 256.] In Massachusetts, it has been de- 
cided, under what is there called trustee process, which is simi- 
lar to the garnishment here, that a debt, either solvendum in 
preesenti, or solvendum in futuro may be attached ; but if it be 
uncertain whether any thing will ever be demandable by virtue 
of the contract, it cannot be called a debt ; and consequently can 
not be thus reached. [Wentworth v. Whittemore, 1 Mass. Rep. 
471.) And in Maryland, it has been determined, than an attach- 
ment is alien upon a note in the hands of a garnishee, whether 
due or not. [Stewart v. West, 1 H. & Johns. Rep. 536. So, 
it was held in Pennsylvania, that a bond from a garnishee to the 
plaintiff's debtor, may be attached,although not due,and execution 
may issue for the amount when it falls due. [Walker v. Gibbs, 2 
Dall. Rep. 211—see also, 1 Yeates’ Rep. 255.] And Mr. Ser- 
geant, in his treatise on attachmem, lays down the law thus: 
« Money growing due upon a bond or contract, may be attached 
before it is due and payable, and judgment may be against the 
garnishee ; but execution shall not issue till the time of payment.” 
We have not looked into the statute law of the States, whose de- 
cisions we have cited, to see how far they were probably influ- 
enced by any peculiarity in their leg:slation. This was unneces- 
sary, as our conclusion is influenced by what has been the prac- 
tice in this State: in addition to which, we have heretofore deci- 
ded, that a debt not matured may be reached by garnishment.— 
{The Branch Bank at Mobile v. Poe, 1 Ala. Rep. N. 8S. 396.J— 
Without extending this opinion to greater length, we have only 
to declare that the judgment of the Circuit court is affirmed. 
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1, An execution cannot be levied on any of the articles exempt from Jevy and 
sale, for the use of families, although the execution may have come to the she- 
riff’s hands before the defendant in execution married, and became the head of a 
family. 







Error to the Circuit Court of St. Clair. 













This was a trial of the right of property. From the testimony 
it appeared that a writ of fiert facias against the defendant in ex- 
ecution was issued, and came to the sheriff's hands, whilst the de- 
fendant in execution was the owner of the mare, which was sub- 
sequently levied on, but that before such levy he married and be- 
came the head of a family. The court charged the jury, that the 
marriage of the defendant before the levy of the execution, crea- 
ted a lien in favor of the family of the defendant in execution, 
paramount to the general /ien of the plaintiff in execution, if the 
defendant had but one horse, &c. ;_ to which the plaintiff excepted, 
and now assigns for error. 













Baytor, for the plaintiff in error. 


W. B. Martin, contra. 









ORMOND, J.—The statute by which this question is to be 
ascertained. declares that «the following articles shall be retain- 
ed by and for the use of every family of this State, free and ex- 
empt from levy or sale by virtue of any execution or other legal 
process, that is to say,” &c. Among the exempted articles is 
“one work horse.” 

Statutes of this description have always received a liberal con- 
struction to effectuate the intent of the legislature, which was to 
preserve from levy and sale, under legal process, certain articles 
necessary to the comfortable subsistence of a family, and we are 
unable to perceive why this provision, thus made by law for the 
comfort of the family, should fail of its effect, because the family 
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came into existence after a general lien, by operation of law, had 
attached on the property: in, favor of the creditor. 

A lien which is not created by the act of the parties, but is 
given by law, may be taken away by law, and of this we have 
an example in the same act, which declares that when a term 
shall elapse after the suing out of an execution, the lien created by 
the issue of the junior execution be preferred. 

But indepependent of this analogy, the language of the act is 
express, that the exempt articles shall be free from levy or sale, 
by virtue of legal process, and be retained for the use of the fami- 
ly. This is a direct prohibition to do the act spoken of ; there is 
no room for doubt; and as the power of the legislature, in the 
passage of the act, cannot be questioned, it follows that the court 
below did not err, and its judgment is therefore affirmed. 


MOORE v. HORN & BOULDIN. 


1. When the service of a writ is acknowledged by the defendant, but the proof 
of it is omitted to be entered upon the record at the time of the judgment, it may 
be entered nunc pro tunc, at a subsequent term, and after writ of error sued out. 

2. Upon the affirmance of a judgment where a reversal is saved by an amendment 
nunc pro tunc, pending the writ of error, judgment is notwithstanding rendered 
against tho sureties in the writ of error bond, for damages and costs. 


Wair of Error to the Circuit Court.of Madison county. 


Action of debt, by Horn & Bouldin against Moore. On the 
summons is the following endorsement: Service acknowledged; 
G. Moore. Teste, Wm. H. T. Brown, clerk. 

At the proper term of the court, a judgment by default was en- 
tered against Moore, but there is nothing in the judgment entry 
to show that any proof was then, or previously made of this ac- 
knowledgment of service. 
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In the vacation, after this judgment, Moore sued out his writ of 
error, and gave a supersedeas bond. 

At the next term, and pending the writ of error, the plaintiffs, 
without any notice to the defendant, suggested to the court, that 
the acknowledgment had been proved in open court, when the 
judgment by default was rendered, and that it was then omitted 
to be entered by aclerical misprision. Two affidavits were then 
submitted, one by the attorney, stating that it was proved by the 
subscribing witness in open court, and ordered to be entered of 
record; and the other, of the subscribing witness to the acknow- 
ledgment of service, who stated it was made in his presence, but 
that he had no remembrance of being sworn at the time when 
the judgment was entered. On these affidavits, the court order- 
ed that the ministerial error should be corrected, and it be entered 
nunc pro tunc, that the acknowlegment of service of the writ was 
proved in open court by the testimony of the said witness, Brown. 

It is now assigned for error, 

1st. That the court rendered judgment without service of pro- 
cess on the defendant. 


2. In entering nunc pro tunc, the supposed acknowledgment 
of process. 


Parsons and Peck, for the plaintiffs in error. 
Moore, contra. 


GOLDTHWAITE, J.—1. It has several times been held by 
this court, that a defendant may voluntarily come before a court 
to answer a suit by the acknowledgment of the service of the pro- 
cess, and that such acknowledgment when made, is equivalent 
to service by the proper officer. In such cases, however, the en- 
try of the acknowledgment upon the process, is not by itself, 
sufficient to sustain the jurisdiction, but the factum of the ac- 
knowlegment must be proved and shown upon the record, to 
have been so. [Earbee v. Ware, 9 Porter 291; Welch v. Wal- 
ker, 4 Porter, 120.] 

As a defendant may come before a court in this manner, and 
thus give it jurisdiction to render a judgment against him; there is 
no good reason why the factum of the acknowledgment should 
not. be subsequently shown, ifit is omitted to be entered upon the 
record when the judgment is rendered. It is the fact that an ac- 





ALABAMA. 
Moore vy. Horn & Bouldin. 








knowledgment of service was made, and not the proof of it, which 
gives the court jurisdiction. We consider it in the same regard 
as the sheriff’s return, which may be entered at any time, accord- 
ing to the truth, although entirely omitted when the judgment 
was had. Such was the case of Hefflin v. McMinn, [2 Stewart, 
492,] when, after error brought, the judgment was sustained by 
allowing the sheriff to enter his return on the writ. In principle, 
the case here is precisely the same; the acknowledgment was 
made, and if we concede there was no proof of it at the time of 
the judgment, it will not prevent the plaintiff from sustaining his 
case by showing nunc pro tunc, to the court below, that the de- 
fendant was rightfully before the court. We think it was com- 
petent for the circuit court to permit the acknowledgment of ser- 
vice to be proved nunc pro tunc, and when made, it relates back 
and sustains the judgment. 

2. It is urged however, that if the judgment is affirmed, it 
should it be at the cost of the defendants in error, and without 
injury to the plaintiff’s sureties in the error bond, as the record 
was defective when the writ of error was sued out. On this point 
there seems to be some conflict of decision, as it was refused to 
affirm with costs and damages, in Brown v. Tarver, [Minor 370} 
where an amendment was made after error brought. But in 
Hefflin v. McMinn, [2 Stewart, 492] costs and damages were 
given in a case not to be distinguished from this. The rule in 
the English courts, is not to give costs, if the plaintiff will pro- 
ceed no further with his writ of error. But even then, if the 
amendment is made by virtue of the statute of amendment, costs 
are always allowed. [Tidd’s Prac. 771.] In neither of the cases 
decided by this court on this point, nor in the subsequent case of 
Evans v. St. John, [9 Porter, 186.] where it is adverted to, is the 
consequence of superseding the judgment by writ of error bond, 
considered, and in our opinion they are of such importance as to 
control the practice. By superseding the judgment, the lien of 
the plaintiff is completely destroyed, and if he has no remedy on 
the bond against the sureties, irreparable loss may arise. 

Such consequences ought not to be allowed, and in our opinion 
the judgment must be affirmed, with costs and damages. 


COLLIER, C. J.—It is conceded that at the time the writ of 
error was sued out in this case, there was an error in the record, 
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for which the judgment should a reversed; but it is insisted that 
the amendment made in the circuit court, during the pendency 
of the cause here, cured the defect, and entitled the defendants in 
error to a general judgment of affirmance. My opinion of the 
law upon this point is different from that expressed by my brother 
Gotprawairre. I do not deny that the judgment should be affirm- 
ed, but think the defendant should pay the costs, and that there 
should be no judgment against the sureties in the writ of error 
bond. Any other conclusion might greatly prejudice sureties in 
such cases, by i imposing upon them a liability in consequence of a 
post factum act, to which they were not parties; while the law is 
disposed to treat them rather with indulgence than harshiness, 
and accord to them all legal defences which they have not yield- 
ed up. I do not understand that the practice in this court has 
been different from what in my judgment it should be, and hence 
I feel free to declare my own conclusions upon the law of this 
case. 


POOL v. THE CAHAWBA AND MARION RAIL ROAD 
COMPANY. 


1. Where the points presented by the bill of exceptions are-reserved at the trial, 
but the bill itself is not drawn up and sealed until six months thereafter, the ap- 
pellate court, notwithstanding the delay in perfecting the bill, will consider it as 
a part of the record: and this, although no note of the point was made by the 
judge when the exception was taken. 


Warr of Error to the Circuit Court of Perry. 


A. Grauam, for the plaintiff in error. 
Davis, for the defendant. 


COLLIER, C. J.—It is conceded by the parties, that the judg- 
ment in this case must be reversed upon the authority of Carlisle 
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v. The C. & M. R. R. Co., at the last term, if the bill of excep- 
tions sent up with the transcript can be considered as a part of the 
record. 

The bill of exceptions is in the usual form, showing that the 
points presented by it, were reserved at the trial; but it appears 
that it was not drawn up and presented for the signature of the 
judge who presided, until about six months thereafter. In Strader, 

- Perrine & Co. v. Alexander, et al. [9 Porter’s Rep. 441,] it was 
considered no valid objection to a bill of exceptions that it was not 
sealed, pending the term of the court at which the case was tried. 
The court say, “if the exception be taken at the trial, it may be 
noted by the judge, and the bill sealed at any time, either during 
the term or afterwards.” The object of taking a note is merely 
that a recollection of the point may be retained, and not indispen- 
sable to the legality of the bill; if, therefore, the judge remembers 
it, with sufficient distinctness to enable him to certify it as it arose 
at the trial, he can perfect the bill of exceptions after court. 
There is certainly some danger of a loose practice growing up 
under this indulgence, which may lead to misunderstanding be- 
tween the bench and the bar, but the remedy for this, is with the 
judge, who may quicken the diligence of the counsel by requiring 
the bill to be prepared during term time. [See further Sikes v. 
Ransom, 6 Johns. Rep. 279; Pratt v. Malcolm, 13 Johns. Rep. 
320; Walton v. The U. S., 9 Wheat. Rep. 651; Bartlett & War- 
ring v. Lang’s adm'rs 2 Ala. Rep. 161.] The cases cited by the 
defendant’s counsel from 3 Cow. Rep. 33, and 3 Wend. Rep. 
312, depend upon rules of practice of local application in New 
York, and consequently have no influence here. 

The judgment is reversed, and the cause remanded. 
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DUMES, apm’r, v. McLOSKY. 


1. The act of 17th January, 1834, authorising a distress for rent in the city of 
Mobile, does not justify the rendition of a general judgment against the tenant, 
but merely a condemnation of the goods distrained. ‘The proceeding is author- 
ised only against the tenant, and will not lie against his admunistrator. 


Error to the Circuit Court of Mobile. 


This was a distress for rent, in the city of Mobile, commenced 
by the defendant in error, against the plaintiff in error, as admin- 
istrator of Edmund Bacon, deceased. 

Affidavit having been made by the defendant in error, that 
Bacon was indebted to him for the rent of a house in Mobile, in 
the sum of five hundred dollars, and that the plaintiff in error was 


his administrator, the justice issued a distress warrant, direct- 
ed to the sheriff, and returnable to the circuit court. Upon this, 
the sheriff returned, that he had levied the warrant upon certain 
goods, which are described, and that by the directions of the plain- 
tiff, he had left the goods in the possession of Bacon, as his 
bailee. 

The plaintiff filed his declaration in debt, and the defendant 
having made default, a judgment was rendered for five hun- 
dred dollars debt, two hundred and twenty-four dollars forty-nine 
cents, damages, besides costs, “to be levied of the goods and chat- 
tels, &c. which were of the said Edmund Bacon, at the time of 
his death, in the hands of the said Dumes, to be administered, if so 
much he hath in his hands, to be administered; if so much he hath, 
not, then the debt, damages and costs to be levied of the proper 
goods and chattels, lands and tenements of the defendant.” 

From this judgment, the defendant prosecutes this writ, and as- 
signs for error, 

1. That said proceedings were commenced against an admin- 
istrator. 

2. That six months had not elapsed when the suit was com- 
menced. 
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3. That a final judgment was entered without the intervention 
of a jury. ; 
4. That a judgment is entered de bonis propriis. 


Gipzons, for the plaintiff in error. 
Srewart, contra. 


ORMOND, J.—This proceeding is upon a statute applicable 
only to the city of Mobile, passed 17th January, 1834; “that when- 
ever any landlord, his agent, or attorney, shall make complaint, on 
oath, to any justice of the peace, in the city of Mobile, that any 
person is indebted to him for the rent of any tenement within the 
corporate limits of the city, and shall enter into bond and security 
in four times the amount of the rent alledged to be due, condition- 
ed to pay the defendant all costs and damages for the wrongful 
suing out of the warrant hereinafter mentioned, it shall be lawful 
for the justice of the peace to issue his warrant, returnable before 
him, not less than four,: nor more than ten days from the time 
the warrant shall be issued, directed to any constable of the city, 
requiring him to seize, and to take into his possession any goods 
and chattels which may be found in the tenement for which the 
rent shall be due, and the constable shall keep the goods and chat- 
tels so seized, to answer the judgment which may be rendered 
by the justice of the peace in the case, unless the debt shall be 
sooner paid, with all costs, and the justice on the return of the 
warrant shall proceed and render judgment according to the me- 
rits of the case.” 

It was also provided that the defendant mightreplevy the proper- 
ty by entering into bond, and that upon failure to deliver the pro- 
perty, the bond should have the force of a judgment. 

The 2d section requires the warrant to be made returnable to 
the circuit or county court, where the sum claimed exceeds fifty 
dollars. 

The remedy given by this act is a proceeding in rem—it is a 
right given to the landlord to condemn any of the defendant’s 
goods found on the premises, for the payment of rent in arrears. 
No other property of the tenant is subject to the distress than that 
found on the premises, nor will the judgment operate against any 
other property of the defendant, than that taken by the distress 
warrant. It is proper, however, that the judgment should ascer- 
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tain the amount of rent due, because, if the property distrained is 
replevied, and not delivered to the officer to be sold ‘satisfac- 
tion of the judgment, an execution issues on the replevy bond ‘for 
the amount of rent due, as ascertained by the judgment; and als6 
to inform the officer what amount of money to make out of thé 
distress. The proper judgment of the court is a condemnation 
of the property levied on by the distress; and no other property 
of the tenant can be sold by the sheriff, though the goods distramed 

may be insufficient to satisfy the judgment. 

The judgment in this case, not being a condemnation of the 
goods distrained, but general against the administrator of the ten 
ant, to be levied on any of the goods, lands or tenements, of. the 
deceased, is erroneous. But there is a more formidable objection 
than this, to this proceeding, which is, that it will not lie against 
the representative of the tenant, but must be prosecuted against 
him individually. This isa summary remedy, and according to 
all our decisions upon this class of cases, cannot be extended, by 
construction beyond its terms. To permit it to lie against the 
personal representative after the decease of the tenant, would, 
attended with mischievous consequences, which it is not neces- 
sary to enumerate, as the action is not given after the death of the 
tenant. [Sec Logan, adin’r, v. Barclay, 3 Ala. Rep. 361. J 

Let the judgment be reversed. 





THE STATE v. BRINYEA. 


1. The mode of proving insanity is by shewing a ecries of actions or declarationss 
which evince an aberration of mind ; and it is not, in general, proper to take the 
opinion of witnesses derived from knowing or hearing the facts deposed to— 
Whether there may not be exceptions to the general rule, arising out of some 
peculiar relation or connexion of the witness (whose opinion is offered) to the 
supposed lunatic—Quere. 

2. Ifa person, after verdict, and before sentence, becomes insane, it is good cause 
for staying the sentence, but where the question of insanity has been passed on 
by the jury, a motion to the court to stay the sentence cannot be entertained. 


31 
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3. ’ Wien the prisoner’s guilt is clearly made out, if he relies on insanity as a de. 
ferice, hetdvist make it out to the satisfaction of the jury nip a reasonable 
* doubt, whieh i is the rule laid down in the State v. Marler, [2 Ala. 43.] 
4, Ifa chafe i is considered obje -ctionable on account of supposed obscurity or ten- 
“dency to mislead the jury, those against whom it is to operate must ask an ex- 
* planation of the Court, otherwise this Court will not reverse for that cause, if the 
charge is substantially correct. 


Errok to the Circuit Cowt of Montgomery. 

> 

This cause is presented on questions reserved for the opinion 
of this.Court,as novel and difficult. 

On the trial the prisoner relied on the defence of insanity, and 
introduced witnesses who testified to acts and declarations of the 
prisoner tending to prove insanity ; whereupon his counsel pro- 
posed to ask the witnesses for their opinions as to the sanity or 
insanity of the prisoner, as deduced from the acts or declarations 
testified toby them. This question was excluded by the Court, 
the Witnesses not being of the medical profession. 

fhe Court charged the jury that they must believe the offence 
charged i in the indictment to have been committed; that if they en- 
tertained a reasonable doubt as to the commission of the act, the 
prisoner was entitled to the benefit of it; but the commission of 
the act being proved, and the prisoner relying on insanity as an 
excuse, the rule was reversed. In that event the prisoner was 
bound to make out by testimony, beyond all reasonable doubt, that 
he was insane at the time the act was committed, by proof clear, 
strong and convincing ; and if upon the testimony the jury should 
entertain no reasonable doubt of the defendant’s sanity, they 
should find him guilty. 

When the prisoner was called before the Court for sentence, 
after a verdict of guilty against him, the counsel for the prisoner 
suggested that he was at that time of unsound mind, and moved 
an arrest of judgment on that ground. The suggestion was sup- 
ported by affidavits, conducing to prove its truth, but the Court 
declined to consider the motion, and reserved the questions as 
novel and difficult. 


Arrorney-Generat, for the State. 
Mays, for the prisoner. 
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GOLDTHWAITE, J.—1. There is a considerable diversity 
of decision upon the point, whether a witness, not being a physi- 
cian, can properly be allowed to give his opinion in evidence, 
when the matter to be ascertained is the insanity of an individual. 

The cases on this subject are collected in Cowen’s and Hill’s 
notes to Philips on Evidence, 759, note 529.] 

Although the greater number of these recognize the rule as or- 
dinarily understood, and as declared by the Circuit Court, yet 
there are some which seem to sustain the position insisted for by 
the prisoner’s counsel. Our intention is not to review them, as it 
would lead us into unnecessary prolixity, and as the principle ap- 
plicable to this case can be ascertained without aid from them. 

When it is necessary to prove to a jury that one is insane, this 
is done byshewing a series of actions or declarations which evince 
an aberration of mind; the conclusion of insanity is to be drawn 
by the jury, and must be deduced from the actions or declara- 
tions of which evidence is given. Different individuals, some- 
times draw different conclusions from the same act; and if their 
opinions were admissible as evidence, it might often happen that 
different opinions formed from the same conduct, would go to the 
jury, having no other tendency than to embarrass and mislead 
them. As the conclusion of the jury has to be formed from the 
acts and declarations before them as evidence, it is entirely imma- 
terial what opinions are formed by others, and for this reason, 
such opinions in this case were properly excluded from the jury. 

It is proper to remark here, that we have not entered into the 
consideration of exceptions to the gencral rule, arising out of 
some peculiar relation or connexion of the witness to the person 
whose sanity is questioned, because nothing but the general ques- 
tion is now presented. 

2. If a person, after verdict, and before sentence, becomes in- 
sane, it certainly is a good reason to stay the sentence ; but that 
isnot this case. We do not understand that any change in the 
condition of the prisoner was shown to have taken place since the 
impannelling of the jury. It was then, in effect, requiring the 
court to arrest or stay the judgment, for the same-reason which 
had been unsuccessfully urged before the jury in defence of the 
criminal charge. We think the Circuit Court properly refused to 
entertain the motion. : 
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3. The objection to the charge cannot avail the prisoner, as it 
is in strict accordance with the rule declared in Marler’s case.— 
[2 Ala. Rep. N. S. 43.] The counsel for the prisoner argues 
that the charge was, that a different degree of proof was necessa- 
ry to make out a defence than was suflicient to produce a convic- 
tion; but we do not so understand it. The court, in substance, 
declares, that it was incumbent on the State to make out the pri- 
soner’s guilt, beyond all reasonable doubt ; and if the jury doubt- 
ed the evidence as to the commission of the act, the prisoner was 
entitled to the benefit of that doubt; but if the act was incontestably 
proved, and the prisoner relied on insanity to excuse himself, the 
case was reversed. The prisoner then was bound to make out, by 
testimony, beyond all reasonable doubt, that he was insane at the 
time the act was committed, by proof, strong, clear and convine- 
ing; but if upon testimony, the jury should entertain no reasonable 
doubt of the defendant’s sanity, they should find him guilty. 

It is true we do not very clearly comprehend what was intend- 
ed by the court, when it said the case was reversed, if insanity was 
relied on as a defence ; but, whatever it was, it certainly was not 
intended to instruct the jury, that they should convict the prisoner 
if they entertained doubts of his sanity. The charge, it is true, 
is in the negative, that if the jury had no reasonable doubt of the 
sanity of the prisoner, he should be convicted. This, as it seems 
to us, is precisely equivalent to a charge, that if a reasonable 
doubt of his sanity was entertained, the jury should acquit. If 
the charge was objectionable, on account of its obscurity, or so 
considered, the prisoner’s counsel should have requested the pro- 
per explanation ; if refused, or not given as asked for, that ten- 
dency to mislead would have been made apparent, and, under the 
decision in Marler’s case, the judgment would have been revers- 
able. Let the judgment be aflirmed. 
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SORRELLE’S exr’s v. SORRELLE. 


1, A legatee whose legacy has never been assented to, cannot sct-off the provision 
made for him by the will, against an action brought by the executors for the re. 
covery of money due to the testator. 

2. The construction of a will, or other writing, where the meaning and intention 
of its aythor, is to be gathered from the paper alone, involves a mere legal in- 
quiry, which is to be decided by the court. 

3. Where a creditor bequeaths a legacy to his debtor without noticing the debt, 
and after the testator’s death, the securities for the debt are found uncancelled 
among his papers, the legacy isnot considered even prima facie a release or ex- 
tinguishment of the debt. 


Wrair of Error to the County Court of Dallas. 


This was an action of assumpsit, by the plaintiffs in error, against 
the defendant, on three several promissory notes, for the sum of 
eighteen hundred dollars each, dated the 15th September, 1837, 


and payable on the first day of March, 1839, ’40 and ’41, to the 
plaintiff's testator. The defendant pleaded non assumpsit, pay- 
ment and set-off, and several other pleas, on which the plaintiff 
took issue. He also pleaded in short, « payment and satisfaction,” 
to which the plaintifis demurred, and the demurrer being overrul- 
ed, they joined issue; and thereupon, the cause was submitted to 
a jury, who returned a verdict for the plaintiffs, for about one- 
third the sum sought to be recovered, and on this verdict a judg- 
ment was rendered. 

From a bill of exceptions in the record, taken at the instance of 
the plaintiffs, it appears that the defendant gave in evidence the 
will of John Sorrelle, the plaintiffs testator, and insisted that the 
provision therein made for him, released him from the payment 
of the notes sued on. The will, after beqeathing something to one 
of the testator’s children, and deducting something from two 
others, so as to equalize the shares of all, bequeaths the estate to 
his children to be divided between them. 

The plaintiffs counsel insisted that it was the province of the 
court to determine the construction of the will, and to expound 
to the jury the meaning and intention of the testator, but the court 
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ruled otherwise; “and instructed the jury, that they were to take 
the will and examine it, and if from its terms, they believed that 
it was the intention of the testator to release the defendant from 
the payment of the notes mentioned in the declaration, they 
should find for the defendant.” The counsel for the plaintiffs also 
asked the court to charge the jury, that by the terms of the will, 
the defendant was not thereby released from the payment of the 
notes in suit; which charge the court refused to give. 


Epwarps, for the plaintiffs in error, insisted, that the provision 
made in the will, for the defendant, cannot be set up as a defence. 

1. Because he cannot coerce a distribution until the expiration 
of eighteen months from the probate of the will. 

2. Because it is uncertain what his share of the estate will be 
until the debts are presented. [5 Porter’s Rep. 380.] 

It is the duty of the court to determine the meaning of a_ will; 
especially where, as in this case, it is to be ascertained by its in- 
spection, without reference to extrinsic proof. [1 S. & Por. Rep. 
221; 1 Starkie’s Ev. 429.] 

It cannot be inferred trom the will, that the testator intended 
to release the defendant trom the payment of what he was owing 
him. [2 Wms on Exr’s 810; 2 Johns. Cases, 98; 12 Wendell’s 
Rep. 67.] 


R. Sarronp, and G. W. Gaye, for the deiendant. The will 
being silent as to the debt due the testator by the defendant, it 
may be inferred that its release was intended. But ifnot released, 
the provision made for the defendant should prevent a coercion 
of its payment, and he should be allowed to show the amount of 
his distributive share, and thus far defeat a recovery. If the 
plaintiffs were not prejudiced by a reierence of the construction 
of the will to the jury, they cannot complain, though the course 
of the court may have been irregular. They cited, Toller’s Exr’s 
338; 3 Starkie’s Ev. 1013, 14, 1697; Wm’s on Exr’s 810-11; 
Roper on Ex’rs 62; 6 Am. Cond. Law Cases, 419; 19 Johns. 
Rep. 313; 4 Wend. Rep. 449; 12 ib. 67. 


COLLIER, C. J.—lIt is scarcely necessary to inquire wheth- 
er the defendant could insist upon the provision made for him 
in the will of his father as a sct-off to the action, and pro tanto 
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defeat a recovery. We however, consider it perfectly clear, that 
such a defence is not allowable. 

Ist. Because his share of his father’s estate was not a debt or 
demand due in praesenti, tor the recovery of which an action 
could be maintained, it not being assented to by the plaintiffs, or 
the time arrived when by thie statute it was demandable. 

2d. Because it would disturb the legal course of administration, 
and possibly, injuriously affect creditors, whose fights are para- 
mount to the beneficiaries under the will. 

The material questions are, 

1. Was the exposition of the will regularly referred by the 
court to the jury? 

2. Does the will in itself operate a release of the debt owing 
by the defendant to the testator, to the extent of the interest it 
confers upon the former? 

1. Starkie, in his work on Evidence says, the construction of 
a written document, is matter of pure law, in all cases where the 
meaning and intention of the framers, is by law, to be collected 
from the paper itself. As in the instances of judicial records, 
deeds, &c.; but where the meaning is to be judged of by the aid 
of extrinsic circumstances, the construction is usually a question 
of fact for the jury. [1 Vol. 429.] And such seems to be the 
result of the adjudged cases on the point. [8 Phil. Ev. C. & H’s 
ed. 1420.] In the present case, it appears that the question did 
not arise upon the construction of the will, in connection with 
parol evidence, but the court referred it to the jury to say, from 
a mere inspection of the paper, what was the intention of the tes- 
tator. This involved a legal inquiry, which it was the province 
of the court to determine. If the law were otherwise, and there 
were no settled rules by which the meaning of writings could be 
adjusted, no man could tell with certainty, what terms to employ 
in his transactions; for the interpretation of one jury might be 
very different from that which another might give to the same 
document. 

There are, however, cases in which parol evidence is admissi- 
ble to show the intention of the parties to a written instrument, 
which is in some measure equivocal. [Ely v. Adams, 19 Johns. 
Rep. 313, and cases there cited; 3 Phil. Ev. C. & H’s ed. 1420, 
and cases cited.] To ascertain when it is admissible, in order to 
determine the meaning of wills, sce 2 Lomax’s Ex’rs and Adm’rs 
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31, 99 and cases cited. It is unnecessary to notice more partis 
cularly, the authorities on this point, and they are only referred to, 
that they may be consulted, if in the ulterior progress of the cause, 
it should be desired. 

2. In respect to the second question, it is laid down, that the 
gift of a legacy may be so framed, as to be the release of a debt; 
but to have this effect, the intention must be clear. Where a credi- 
tor bequeaths a legacy to his debtor, and either does not notice 
the debt, or mentions it in such a manner, as to leave his inten- 
tion doubtful, and after his death the securities for the debt, if 
there were any, are found uncancelled among the testator’s pro- 
perty, the legacy to the debtor, is not considered as necessarily, 
or even prima facie, a release or extinguishment or the debt; but 
it requires evidence clearly expressive of the intention to release. 
[2 Lomax’s Exr’s & Admr’s 99; 2 Wm’s on Exr’s 810.] And 
the law is stated in equivalent terms after great consideration in 
Clark v. Bogardus, [12 Wend. Rep. 67. See also Williams v. 
Crany, 5 Cow. Rep. 368; ib. 246, and 4 Wend. Rep. 449.] 

In the case at bar, the testator not only does not mention in his 
will, the debt in controversy, but keeps the evidence of it in his 
possession uncancelled at his death, and so far as any inference 
can be drawn from the manner in which he has dispensed his 
bounty, it is adverse to the idea of a release. He very clearly 
manifests the intention to distribute his estate equally between all 
his children. In addition to the general direction to that effect, 
he bequeaths to one of his daughters a sufficiency of property to 
place her upon the same footing with the children who had been 
previously advanced; and also directs that the shares of two of his 
sons shall be subject toa deduction, for money he had expended 
in the payment of their debts. 

On both the questions considered, the county court erred: its 
judgment is consequently reversed, and the cause remanded. 
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CROW vy. THE DECATUR BANK. 


1, It is error to render a final judgment by default against a defendant who has 


interposed the plea of non est factum. 
Error to the County Court of Morgan. 


Marry, for the plaintiff in error. 
McCune, contra. 


ORMOND, J.—The Bank commenced a suit, by motion, 
against the plaintiff in error, on a promissory note for two thou- 
sand dollars, to which he appeared and pleaded, denying the ex- 
ecution of the note, which was verified by affidavit. At the trial 
of the cause he failed to appear, and judgment final was render- 
ed against him by default ; this is now assigned for error. 

The statute of this State [Aik. Dig. 283, § 137] makes every 
writing on which a suit is commenced, evidence of the debt or 
duty for which it was given, and prohibits the defendant from 
denying the execution of the instrument sued on, except by plea, 
supported by affidavit. 

The effect of this statute is, that when a sworn plea is interpos- 
ed, the parties stand as they did at common law, when the gene- 
ral issue was pleaded, which devolved on the plaintiff the neces- 
sity of proving the execution of the instrument sued on. That 
being done in this case, and the statutory presumption in favor of 
the instrument being destroyed by the plea no judgment could be 
rendered in favor of the plaintiff, but on proof that the note was 
made by the defendant, or by his authority. The necessity for 
this is not waived by the default, for the reason stated, that the 
note is not prima facie evidence, and the judgment being by de- 
fault, the presumption is excluded that any evidence whatever 
was offered by the plaintiff to sustain the allegations of the mo- 
tion. 

The case of Dougherty v, Colquett, [2 Ala. Rep. 337,] is un- 
like this case. There, a judgment by default was taken after a 
plea, but the plea in that case did not question the plaintiff’s 
32 
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cause of action, but mercly denied his right to maintain that ac- 
tion, because another suit was depending for the same matter. 
This was affirmative matter, which the defendant was bound to 
prove, and was therefore unlike the plea in this case, which casts 
the onus upon the plaintiff. 

Let the judgment be reversed, and the cause remanded. 


BRANCH BANK AT MONTGOMERY 
vy. CROCHERON, er at. 


1. A rail road corporation, by its charter, was prohibited from emitting for circu- 
lation, any notes or bills; orto make contracts for the peyment of money, except 
under its corporate seal, and then alone for debts contracted by it. The rail road 
corporation subsequently made a contract with the branch Bank of the State of 
Alabama at Montgomery, by which the latter agreed to receive in payment of 
debts, and pay out in circulation, such notes as the former should issue in pay- 
ment of its debts. The rail! road corporation issued certain bills single, in sums 
from one to twenty dollars, engraved as bank notes, in payment of debts due from 
it, and these were received by the Bank under its contract with the rail road 
corporation. Afterwards, the Bank loaned the bills single thus received on cer- 
tain bills of exchange, at the request of the borrower; the bills being made for the 
purpose of effecting the loan. Held, that these transactions on their face were 
not illegal, so as to prevent the Bank from recovering in a suit on the bills of ex- 
change. If the bills were lawfully issued by the rail road corporation, they 
could be lawfully received by the Bank, and again loaned by it. But if the con- 
tract was a mere pretext to avoid the prohibition of the charter, it would be void, 
and the bills single invalid in the hands of any one connected with the illegal 
contract. The validity, or invalidity of the transaaction, depends upon the in- 
tention with which the bills single were issued and received, and that is a ques- 
tion for the jury. 

- When a statute prohibits the making by any person or corporation of any note, 
bill single, &c. for a less sum than three dollars, to subserve the common uses of 
money and punishes the offence by fine; and the circulation is also punished by 
fine; the passing of such notes does not necessarily avoid a contract for the loan 
of money, when the contract is not for the loan of such notes. The rule is, that 
a contract with reference to the poeheiited matter is void; but if the contract is 
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innocent, and in carrying it out, there is a violation of the statute, this does not 
avoid the contract, though the offender may be punished fora violation of the 






law. 

3. An agreement by the Branch Bank of the State of Alabama, to receive such 
bills as a rail road company could lawfully issue, and to pay the same out as 
circulation, will not avoid a recovery on bills of exchange, given for the loan by 
the Bank of such bills, as being contrary to the policy of the laws of the State, 









with reference to its banking institutions. 






Wair of Error to the Circuit Court of Montgomery county. 





This action is -by the Bank, against the defendants, as parties 
to a bill of exchange. The defence relied on was, that its pur- 
chase was unwarranted by the charter of the Bank, and its con- 
sideration illegal and against public policy. 

The facts were these: The Wetumpka and Coosa Rail Road 
Company, had frequently applied to the Bank for a loan, to ena- 
ble it to carry on the contemplated improvements, but without 
success; it finally proposed to accept a loan in the notes of the 
Montgomery and West Point Rail Road Company, of which the 
Bank held a considerable amount, and this proposition was ac- 
cepted, and the bill sued on, with several others, together amount- 
ing to $20,000, was discounted, amd the proceeds paid in the 
notes of the Montgomery and West Point Rail Road Company, 
varying from one to twenty dollars. These notes were under 
the seal of the corporation, but bore the similitude of Bank notes, 
and were also made payable at the counter of the Bank. At the 
time of the discount, these notes were depreciated in the market 
from two to four per cent., but the Bank had taken them at their 
full value in payment of debts due to it, and was amply secured 
by the corporation issuing them. 

These notes came into possession of the Bank in consequence 
of an agreement made with the Montgomery and West Point Rail 
Road Company, by which the former agreed to receive in pay- 
ment of debts due to it, such notes as the latter should issue in 
payment of its debts. By this agreement, the Bank also under- 
took to pay these notes out as circulation, but none were so paid 
out or loaned, except those used in the transaction with the We. 
tumpka and Coosa Rail Road Company. The agreement extep- 
ded only to such notes as the said company should issue in eon. 
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formity with its charter, under the corporate seal, and for the pay 
ment of debts due by it. 

The bill in suit was made in consequence of the agreement of 
the Bank to loan the Wetumpka and Coosa Rail Road Company 
the sum before mentioned, and had no other consideration to sup- 
port it. The Bank was further secured by a mortgage of the 
Rail Road, and the property of the Company, for the payment 
of the bills discounted, but the mortgage is to secure the payment 
of the bills, and not for a loan of money, eo nomine. 

It was also in evidence, that no notes had ever been issued by 
the Montgomery and West Point Rail Road Company, except 
under their porate seal, and for debts contracted by the said 
corporation. These notes circulated as money at the deprecia- ° 
tion before named. 

Under this state of proof, the plaintiff requested the court to 
charge the jury, 

Ist. That if the Montgomery and West Point Rail Road Com- 
pany had issued no notes except under its corporate seal, and for 
debts contracted by it, and that such notes formed the considera- 
tion of the bill sued on, then the said company had the right to 
issue such notes in any manner, form, stamp or amount it might 
think proper: and that the Bank likewise had the right, after such 
notes were so issued by the company, to receive them in payment 
of debts, and to pay them out again. 

This charge was refused, and the court charged the jury, that 
the contract entered into between the Montgomery and West 
Point Rail Road Company and the Bank, to circulate the bonds 
of the former, was illegal in its inception; and if the bill sued on 
was received by the Bank as a security for a loan of money 
made by it to the Wetumpka and Coosa Rail Road Company, to 
be received in the bonds of the Montgomery and West Point 
Rail Road Company, obtained by the Bank by said contract, the 
plaintiff was not entitled to recover. 

2d. That although the contract between the M. & W. P. Rail 
Road Company and the Bank, was illegal yet the defendant could 
not set up that as a defence to the action, nor that the Bank was 
prohibited by law from carrying on such a traffic. 

3d. That: although the Bank, by its charter may be limited to 
the dealing in specific matters, yet such limitations are directory 
only, and if they are departed from, a third party cannot set up 
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the departure as a defence to a suit by the Bank, but that the 
remedy must either be provided for by law, or the Bank proceed- 
ed against by a quo warranto. 

4th. That ifthis was the only instance in which discounts had 
been made by the Bank with the notes of the Rail‘Road Com- 
pany, and the discount had been made at the request of the de- 
fendants, it was not illegal, and was no defence to the suit. 

These charges were severally refused, and the plaintiff excep- 
ted, as well to the charge given, as to those refused. 

A verdict was found for the defendants, on which judgment was 
rendered. The plaintiff prosecutes this writ of error, and insists 
that the court erred in refusing to give the charges asked for, 





and also in that given. 


Exmore and Harris, for the plaintiff in error argued, 

1. The Rail Road Company, by its charter is invested with 
authority to issue notes in payment of its debts. [Pp. acts, 1833, 
page. | 

2. The Bank is not prohibited from making such a contract, 
or receiving such notes, [Digest 66; 8 Wheat. 349, to 351,] and 
could lawfully exchange them for bills. [9 Peters, 401; 7 Paige, 
646. | 

3. If, however, the notes were illegally received by the Bank, 
this constitutes no defence. [8 Wheat. 353; 2 Ala. Rep. 452; 9 
Mass. 423; 16 ib. 94, 103; 3 Rand, 142; 2 Hall's Supl. 526; 3 
Rand. 465.] 


Gowuptuwaite and Hayne, contra, contended, 

1. That this Bank is subject to the same rules of law as if it 
Was a mere private corporation. [9 Wheat. 904; 11 Pet. 825.] 

2. The contract between the Bank and the Rail Road Com- 
pany is void. Ist, because it is unauthorised by the charter of 
the Bank. [38 Wend. 482; 15 John. 380; 1 Hall’s Supl. 526; An- 
gel & Ames on Corp. 145; 2 Conn. 678; 1 Hill, 11; 5 Conn. 561.] 
2d, because it was in direct violation of the charter of the Rail 
Road Company. [Act of 1833 ’4, page 119.] 3d, because itis 
against public policy—the banks of the State alone have the right 
to issue bills, and the issuance of small bills is expressly prohibi- 
ted. [Digest, 110; 7 Paige, 653; 8 Ohio, 286. ] 
3. The bill of exchange was given for money, of which the is- 
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sue is ivshibined by statute. [Acts of 1832 °4, p. 119 5 lleeet 
110; 7 Paige, 653; 8 Ohio, 286; 2 Cowen, 699; 8 Gill. & J. 318; 1 
E. C. L. R. 268; 15 Johns. 383; 3 Wend. 482; Angel & Ames, 
139, 2 Peters, 538; 13 Conn. 249} 


GOLDTHWAITE, J.—The rules of law by which the sev- 
eral charges given, and refused, by the circuit court, are to be tes- 
ted, can be better considered by ascertaining what acts each of 
these corporations was authorised to periorm, with reference to 
the matters in evidence. 

The proviso of the 2d section of the charter of the Montgome- 
ry Rail Road Company declares, « that it shall not be lawful for 
the said corporation to use any part of its capital stock or funds 
for banking purposes, nor to emit, tor circulation, any notes or bills, 
or to make contracts for the payment of money, except under its 
corporate seal, and then alone for debts contracted by it.” [Acts 
of 1834, 119.] 

From this, it will be seen, that although the Rail Read Com- 
pany is permitted to make contracts for the payment of money 
under its corporate seal, for debts contracted by it, yet itis ex- 
pressly prohibited from emitting any notes, or bills for circulation. 
I think the intention to forbid the emission of any paper evidence 
of debt for circulation as money, by whatever name the emission 
shonld be called, is perfectly clear, and that it makes no difference 
whether it is by means of notes, checks, draits, bills single, bonds, 
or tokens. The terms noles and bills, are sufficiently compre- 
hensive to include all those, and possibly, also every other sort of 
promises to pay. The intention being clear to prohibit the issu- 
ance of notes and bills, it is not easy to conceive why the emis- 
sion of bonds, and bills single should not be considered as a mere 
evasion of the statute, because the same consequences to the com- 
munity would flow from either act. 

But as the corporation, in a certain event, is authorised to give 
out its obligations for the payment of money, as well as prohibi- 
ted from emitting them as a circulation, it follows that the inten- 
tion with which the issue is made, must enter into every emission, 
and that the act is lawful, or unlawtul, as the intention may indi- 
cate; neither the amount of the obligation, its shape, manner of 
engraving, nor indeed any other circumstance of a similar kind, 
will render the emission a matter of law, to be determined by the 
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court; but the intention must be ascertained by the jury upon a 
view of the circumstances; and the mere indebtedness of the cor- 
poration will not authorise it to emit bills intended for circulation, 
although they may be given in the first instance to the creditor. 
The least consideration will shew that if the emission is made to 
depend on the indebtedness, it would continue to be perpetual, as 
the old emission is a debt and could be replaced at any time by a 
new one founded on it. 

Then, as to the effect or consequences of making an emission 
for the purpose of circulating as money; we waive all examina- 
tion of how far the franchise might be affected by such a misu- 
ser, because that is not now the question; but as to the parties con- 
nected with the unlawful emission, whether the corporation or its 
creditors, I think it is clear, both upon principle and authority, 
that neither the act itscli, nor any contract with respect to it, is of 
any force in law. [Cannon v. Bryce, 3 B. & A. 179.] If bills 
single then were emitted by this corporation, although in payment 
of debts actually contracted, with the intention that the same 
should circulate as money; and this intention was concurred in 
by the creditor, they were void in his hands, and could not by 
him be enforced against the corporation, for both parties would 
in such a case, be equally guilty of the violation of the statute. 
So likewise they would be invalid in the hands of any other per- 
sons to whom they should come for the same purpose, and with 
the same concurrence of intention to violate the law. 

There are limits, however, beyond which this rule ought not to 
be applied, especially too, where, as here, the prohibition of the 
statute extends only to a particular act. It will be seen that this 
proviso, does not in terms inhibit the actual circulation of, or make 
void such paper as shall be unlawtully emitted; and we think 
that public policy, when the whole enactment is considered, does 
not require such a construction to be given. Paper of a descrip- 
tion precisely similar, may lawtully be issued by the corporation 
under certain circumstances, if it be free from the intention to 
make it a circulation. Now public policy does not require that 
each individual who is disposed to deal for paper, which at least 
is lawfully negotiable, should be put upon an inquiry into the in- 
tention with which it was made, when under this statute, it may 
be lawfully issued under some circumstances. It is the emission 
by the corporation for circulation, which is prohibited, and the 
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danetiay of the law is sufficiently vinltbesnnds by declaring the pa- 
per void in the hands of one immediately connected with the il- 
legal act. The legislature toohad not thought proper to prohibit the 
circulation of paper like this, when this transaction took place, nor 
are we authorised to say that it is so entirely valueless as to fur- 
nish no foundation for a suit in the hands of a bona fide holder, in- 
nocent of any connexion with the illegal act of emission, and per- 
haps even beyond this it may be considered as valid, if the imme- 
diate holder can trace his title as well as a legal consideration paid 
to a bona fide holder, who himself might have sp: stg although 
the one to whose hands it ultimately comes, may have assisted 
or aided in the illegal issue of similar paper. 

Another statute is supposed to have a material bearing upon 
a portion of the facts connected with this case, and must there- 
fore be considered. It is the act of 1830, [Digest, 110, § 52,] 
which renders it unlawful for any person, or corporation to make 
any note, bill single, &c. for a less sum than three dollars, to sub- 
serve the common purposes of money, and punishes the making 
with a fine of not less than fifty, nor more than two hundred dol- 
lars; this statute also directs the punishment of those who pass 
off, circulate or aid in the circulation of any such note, bill single, 
&c., by a fine not less than five nor more than twenty dollars. 

The rule of decision under this statute, is similar to the one we 
have just considered. Whenever a contract is made with refer- 
ence to any matter which is in violation of a statute, the con- 
tract itself is void; but if the contract itself be innocent, and in 
carrying it into effect a violation of the law arises, either by igno- 
rance or mistake, the contract remains good, although the offender 
may be punished for the violation of the law. To illustrate this 
rule : if a contract is made for the loan of money, without refer- 
ence to the kind, and in payment such bills as are prohibited, are 
given and received for a part, the contract is not avoided, as it 
would be ifeven the smallest sum was contracted to be received 
in this,prohibited kind of money. Indeed, it would be monstrous 
to hold that the payment of a prohibited bill upon a contract, 
without reference to such money, would avoid the security given 
for it. The rule is very fully illustrated in a variety of cases; 
thus, ifa druggist sells drugs to a brewer, with the knowledge that 
they are to be used to adulterate beer, in violation of a statute, 
the contract is void, although it would be innocent in the ab- 
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sence of the knowledge of the one intended to bemade. [Lang- 
lee v. Hughes, 1 M. & 8.593.] So, likewise, goods sold with 
the knowledge of the intention of the purchaser to violate the re- 
venue laws. 

Here, the contract was not made with reference to loaning bills 
of the Rail Road Company of any particular denomination, and 
it is shownthat some of them was for greater sums than three 
dollars. There is no pretence that the contract was made with 
a view to the violation of this statute, and therefore, although the 
Bank may be liable for its violation, the contract is not for that 
cause, a void one. 

It is also supposed that the contract by which this bill was pur- 
chased, is void as against the policy of the several acts creating 
Banks in this State; but this objection may be dismissed, with 
the single remark, that if the bills single, when held by the Bank, 
were available to it, and could then have been recovered from 
the Rail Road Company, they constituted a sufficient considera- 
tion for the purchase of the bills of exchange, for such.a transac- 
tion is nothing but an exchange of one kind of paper for another. 
The question is not whether the Bank would be permitted to in- 
sist on the taking of the bills single, when the contract was for a 
loan of money, but is, whether it is lawful to exchange one law- 
ful and valuable kind of paper for another, at the request of a pars 
ty who seeks to be benefitted by that precise transaction. 1fthe 
contract is free from difficulty on the other points, we think it is 
on this. 

Having ascertained these principles, there is no difficulty in the 
conclusion, that the Circuit Court erred in the charge given to 
the jury, in reference to the first instructions which thesplaintiff 
requested, inasmuch as it then undertook to declare the contract 
between the Bank and the Montgomery Rail Road Company, 
void, in point of law, from its inception. We have already shewn 
that this was a question to be determined by the jury under all 
the circumstances of the case. The contract of the Bank, in 
terms, only applies to such notes as the Rail Road Company 
should lawfully issue ; and such it was lawful for the Bank to re- 
ceive in payment of its debts ; and, if it thought proper, to again 
put in circulation. But if on the contrary this contract was a 
mere contrivance to enable the Rail Road Company the better to 
evade the proviso by circulating its own bills as money, although 
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they might be paid out in payment of debts before contracted, 
this concurrence of intention, and aid in the unlawful act, would 
render this contract void: If, beyond this, it was shown that 
these bills single were put in circulation in violation of the sta- 
tute, then it would devolve on the Bank to show that it received 
them from a bona fide holder, capable of maintaining a suit against 
the corporation issuing them. 

The consideration already given this case will probably be 
sufficient for its correct decision, and therefore we omit the exam- 
ination of those charges which were refused. 

Let the judgment be reversed, and the cause remanded. 


COLLIER, C. J.—I concur with my brother Gotpruwarre, 
in reversing the judgment of the Circuit court. But as it is un- 
necessary to determine whether bills or notes illegally issued 
could be collected by a bona fide holder, for a valuable conside- 
ration, without notice ; or whether one conusant of the illegal 
issuance, but receiving the bills or notes from a bona fide holder 
ignorant of the violation of law, may enforce payment, I decline 
an expression of opinion on these points. 


ORMOND, J.—I concur in the judgment of reversal, with the 
reservation expressed by my brother Cotuier. 


STEPHENS v. BRODNAX & NEWTON. 
+. 


1. Where an order was made granting a new trial, on terms different from those 
on which it was asked, and which require their acceptance to be manifested by 
some act ; the prosecution of a writ of error by the party who prayed a second 
trial, amounts to a non-acceptance of the terms, and is consequently a waiver 
of the order. 

2. Where it is stated in a bill ofexeeptions that a charge was prayed upon certain 
evidence, it will not be intended, in order to legalize the charge, that other evi- 
dence was adduced. 
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3. A person who has paid a note without the request of the maker, which he was 
not bound either mediately or immediately to pay, cannot recover the amount of 
the maker, in an action of indebitatus assumpsit in his own name. 

4. It will not be inferred in the absence of proof, that where one person pays a debt 
for another, that he acts as the agent of the debtor, and advances his own mo 








ney for him. 








Warr of Error to the Circuit Court of Lowndes. 






This was an action of assumpsit, brought by the defendants in 
error against the plaintiff, as one of the partners in a late mercan- 
tile concern, doing business under the style of Jacob H. McMi- 
chael & Co. The declaration contains all the common counts ; 
and the cause was tried by jury as on issue joined, (though there 
is no plea in the record,,) and a verdict was found for the plain- 
tiffs below for the sum of fifteen hundred and forty-nine 93-100 
dollars ; on which a judgment was rendered. Thereupon the de- 
fendant moved for a new trial ; on which the following order was 
made: “ The defendant assenting that the judgment may stand in 
full force for the amount, deducting eight hundred dollars, then a 
new trial is granted the defendant as to the amount so deducted, 
on his giving bond and security, payable to plaintiffs, to be judg- 
ed of by the clerk, conditioned to pay the ultimate rendering 
which may be had against him. This new trial is to be confined 
to an entry in the account between the parties of $700 advanced 
the defendant.” There is no evidence of record to show that the 
defendant executed the bond required by the order, or in any 
manner assented to a new trial on the terms imposed. 

On the trial the defendant excepted to the ruling of the court. 
From the bill of exceptions it appears, that the plaintiffs, to sus- 
tain their declaration, offered in evidence two promissory notes, 
for one thousand dollars each, both dated « Lowndes county, 
May 10th, 1838,” and payable nine months after date at the 
Branch of the Bank of the State of Alabama at Mobile, to An- 
drew Armstrong, cashier, or bearer: _The one was made by 
James B. Stephens, James W. McQueen and Joseph M. Bul- 
lock ; the other by Josiah McMichael, Drury A. Gaffney and 
William W. Cook. At the foot of both the notes were written 
as follows: « Credit Rugely, Harrison & Blair.” « Upon this 
evidence the defendant requested the court to charge the jury, 
that the bare possession of these notes by the plaintiffs, without 
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proof of payment by them, of the same, at request of the defend- 
ant, was not sufficient to authorize a recovery against the defend- 
ant in this action; which charge the court refused to give, and 
charged the jury, that possession of a note by one connected with 
it as indorser, &c., was prima facie evidence of payment, but as 
to those not a party to the note,a payment without request, un- 
less by an agent, would not authorize a recovery for money had 
and received, &c.” 


Cook, for the plaintiff in error—The charge should have been 
given as prayed ; it was warranted by the evidence, and the law 
is certainly as the terms, in which it was asked, supposes. The 
charge given was not called for, by the evidence ; was calculated 
to divert the attention of the jury to matters entirely foreign and 
abstract; and is incorrect in itself in assuming that where an 
agent pays money for his principal, the legal inference is, that he 
pays his own money, and not that of his principal. 


J. P. Sarroup, for the defendant.—The writ of error should 
be dismissed. It appears from the record that a new trial was 
granted at the instance of the plaintiff in error, and the case is 
still pending in the Circuit Court ; and if it were allowable to re- 
vise the judgment so far as it is in force, another writ of error 
might be sued out when the case is definitively disposed of. The 
inference is, that a new trial, with the conditions imposed by the 
Court, was accepted by the party who asked it. 

The bill of exceptions is too vague and uncertain to show that 
the judge of the circuit court erred, either in giving or refusing a 
charge to the jury. The fair inference is, that there was evi- 
dence which is not set out. The notes may have been paid by 
plaintiffs below, at the request of one of the other members of the 
firm than the defendant ; and unless the charge prayed had re- 
ferred such an inquiry to the jury, this Court will not say that its 
refusal was-erroneous. The propriety of a charge asked must 
appear from the evidence., [1 8S. & Porter’s Rep. 81; 3 Ala. R. 
N.S. 419.] 

Error must be shown affirmatively: A bill of exceptions should 
not be uncertain, but should recite enough of the evidence to en- 
able the revising court to see the pertinency of the legal points 
intended to be raised. [9 Porter's Rep. 195 ; Castles v. McMath, 
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1 Ala. Rep. N. S. 326; Stone v. Stone, ibid. 582 ; Schuessler v. 
The State, 3 Ala. Rep. 419; Norman v. Norman, 3 Ala. Rep. 
389; Magee v. Billingsley, ibid. 680.] 

A judgment will not be reversed for an erroneous charge, if it 
appear that no injury has resulted. [Porter v. Nash, 1 Ala. Rep. 
N. S. supra, 3 ibid. 680.] Conceding that the charge given was 
abstract, it is insisted, that it is in conformity to law. [5 N. H. 
Rep. 557; 4 Wend, Rep. 652; Chit. on Bills, 9 Am. ed. 593 n. 
1; 4 Pick. Rep. 421; 12 Johns. Rep. 90; 3 T. Rep. 163-174; 
5 Wend. Rep. 495; 1 Mason’s C. C. Rep. 243; 17 Wend. Rep. 
206; 2 Starkie’s Ev. 301 ; 2 Pet. Rep. 318; 28. & Porter's 
Rep. 291.] 

Possession of negotiable paper is prima facie evidence of pro- 
perty, where it is payable to bearer, or indorsed in blank. [8 
Kent’s Com, 51; 3 Burr. Rep. 1525; 28. & Por. Rep. 300, 318.] 

One of the notes is signed by the plaintiff in error, and the other 
by one of his late partners ; the inference is that they were paid 
at maturity by plaintiffs below, as the agents of Messrs. McMi- 
chael & Co. 

Where a new trial is not a matter of right, it may be restrain- 
ed to one point. [4 Chit. Gen. Prac. 79; 4 Taunt. Rep. 555.] 


COLLIER, C. J.—1. From the order in relation to a new 
trial, we learn that the defendant did not object to a judgment 
against him for eight hundred dollars, not that he was willing to 
submit to a recovery for that amount and take the chances of a se- 
cond trial as to the residue of the plaintiffs demand, either with 
or without the condition annexed by the court. Ifthe plaintiffs 
would not consent to take that sum as the amount of the judgment, 
then he moved the court to set aside the verdict, that the cause 
might be re-tried in toto. The order made was materially differ- 
ent from that asked, and its efficacy must of course depend upon 
the acceptance of its terms; and this could only be manifested by 
the defendant’s performance of the act required. 

It is not shown by the record, that the defendant consented to 
accept a new trial on the condition imposed, nor will it be com- 
petent for him at any future time to avail himself of it. By pro- 
secuting a writ of error on the judgment which was rendered, he 
affirms that it is still in force, and has elected to consider the or- 
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der, which is a conditional vacation of it in part, as wholly inope- 
rative. 

If the defendant had complied with the order of court, he could 
not have complained of any error which occurred at the trial. 


“His assent to the judgment which would then have been render- 


ed, would have divested the case of all legal objection, and been 
a virtual withdrawal of the bill of exceptions. And if it were al- 
lowable for him to avail himself of a new trial, if unsuccessful 
here, we should not hesitate to dismiss the writ of error. 

The case of Dale v. Moscley, [48. & Porter’s Rep. 371,] is un- 
like the present, upon the point we are considering. That was 
the trial of the right of property to two slaves. The jury found a 
verdict against the claimant, who moved for a new trial, which 
was granted as to one of the slaves, and refused as to the other. 
No act was required to be done by the claimant to entitle himself 
toa second trial, but the order was absolute: The court held that 
it was competent for the claimant to have refused a new trial, 
and to have brought up the entire case for revision, but having 
impliedly accepted it he could not prosecute a writ of error as to 
so much of the judgment as remained in force. 

What we have said may be quite enough on this point ; but as 
it is not entirely out of place, we would remark, that as a new 
trial ig not a matter of right, the court granting it may annex 
terms to the exercise of its discretion, which the parties may ac- 
cept or reject, according as one or the other may be required to 
act. Nor is the power of the court restricted to awarding a se- 
cond trial of the entire case, it may, with the assent of the par- 
ties, direct the judgment to be rendered as to part, and a new 
trial to be had as to the other matters in controversy. Whether 
the court could stipulate with the party only, who makes the mo- 
tion, that he shall have a new trial as to a part, if he allow a judg- 
ment to be entered as to the remainder, we will not undertake to 


_ Say, as our conclusion might conflict with what was said arguen- 


do in Dale v. Moseley. [Sce, however, Hutchinson v. Piper, 4 
Taunt. Rep. 555. | 

2. Whether the bill of exceptions sets out all the evidence ad- 
duced at the trial, or whether any, or what other evidence was 
offered, we have no means of judging. After copying the notes 
it proceeds as follows: “Upon this evidence the defendant re- 
quested the court to charge the jury, that the bare possession of 

















JANUARY TERM, 1848. 








Stephens v. Brodnax & Newton. 








these notes by the plaintiffs, without proof,” &c. The reasona- 
ble inference is, that there was no other evidence introduced per- 
tinent to the matter of the charge prayed, or it would not have 
been asked upon the mere production of the notes. Thus inter- 
preting the bill of exceptions, the question is, can a person who 
has paid a promissory note without the request of ihe maker, 
which he was not bound either mediately or immediately to pay, 
recover the amount ofthe maker in an action of indebitatus as- 
sumpsit in his own name. This question came directly before 
the court in Weakly v. Brahan & Atwood, [2 Stew’t Rep. 500,] 
where the court say “it is a well ascertained rule of law, that one 
person cannot make another his debtor against his consent ;” and 
where one man pays money for another without his request, he 
cannot recover it of the latter by action of assumpsit in his own 
name. This rule, of course, does not extend to purchases made 
of instruments which are so assigned as to vest the legal interest 
in the assignee. And where one purchases a demand not assign- 
able, whether evidenced by writing or not, he may sue in the 
name of the person in whom the legal right was vested. Au- 
thorities are numerous to sustain the case cited. [Richardson v. 
McRay, 1 Const. Rep. 472 ; Mayor, &c. of Baltimore v. Hughes, 
1 Gill. & Johns. Rep. 497; Turner v. Egerton, ibid. 433 ; Rens- 
salaer Glass Factory v. Reid, 5 Cow. Rep. 603; Rumney v. 
Ellsworth, 4 N. Hamp. Rep. 138; Little v. Gibbs, 1 South. R. 
213; Jones v. Wilson, 3 Johns. Rep. 434; Menderback v. Hop- 
kins, 8 ibid. 436; Beach v. Vanelerburgh, 10th Johns. Rep. 361 ; 
Overseers of Walkill v. Overseers of Mamataking, 14 ibid. 436.] 
Although money is paid for a third person, yet ifthe latter promise 
to repay it, the person thus advancing money may maintain anac- 
tion of assumpsit for its recovery. In such case, the law either 
infers a previous request from the subsequent promise, orelse sup- 
poses that the payment of money for another's benefit imposes a 
sufficient obligation in morals to sustain a promise, [Hassinger 
v. Solm, 5 Sergt. & R. Rep. 9; Shrewsbury v. Boylston, 1 
Pick. Rep. 105.] 

In this view of the law, it is clear that the charge as prayed 
should have been given to the jury. The absence of proof did 
not require the prayer to have been so framed as to ask the court 
to inform the jury, that a promise to pay. would have authorised 


ALABAMA. 





Eslava v. Elliott, adm’rx. 





the plaintiffs to sue; but it went far enough under the circumstan- 
ces of the case. 

3. There can be no doubt if an indorser, surety or any other 
person whose liability to pay a debt is accessorial, discharge it, 
but he may reimburse himself’ by an action against the principal 
debtor. [Shearman, et al, v. Akins, 4 Pick. Rep. 283; Hassinger 
v. Solms; supra. It cannot be inferred, in the absence of all 
proof, where one person pays a debt for another, that he acts as 
the agent of the debtor, and advances his own money for him.— 
There should be some proof of agency in such case; what will 
be sufficient we will not undertake to say. Ifthe agency were 
established, whether there should be evidence to authorise the 
presumption that the payment was made with the agent’s means, 
or whether the implication would be, that he was in funds of his 
principal, we need not determine. If there was an entire absence 
of proof on these points, to say the least, the charge to the jury 
was unnecessary. 

This view disposes of the questions raised upon the argument ; 
and the conclusion is, that the judgment of the Circuit court is 
reversed, and the cause remanded. 


ESLAVA v. ELLIOTT. spm‘rx. 


. 


1, The entry of record in the Orphans’ court, that administration of an estate has 
been granted, is conclusive to shew that all the prerequisites of the law have 
been complied with. In a suit therefore, against an administrator, he will not 
be permitted to contradict the record of the grant of administration to him, by 
proving that the bond required by law, was not executed until afterwards, and 
that the official oath was not then administered. 

2. When an entry of record in the county court does not show the time when it 
was made, and the date is afterwards ascertained by a judgment nunc pro tunc, 
it is not admissible to contradict this date, by proving the dates of the entries om 
the same record, immediately preceding and succecding it. 
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Error to the Circuit Court of Mobile. 


Assumpsit, by the plaintiffagainst the defendant in error. 

This cause had been before this court previously. [3 Ala. 
Rep. 568.] Upon being remanded the defendants pleaded a plea 
in the following words: «and the said Margaret Elliott, for a fur- 
ther plea in this behalf, says actio non, because she says, that 2 
the time of the suing out of the plaintiff’s writ in this case, she was 
not, and is not, the administratrix of said Elliott’s estate, but that 
one Frederick S. Blount, was then, and is now the administrator de 
bonis non, of said estate, and this she is ready to verily. Issue 
was taken on this plea, and a verdict and judgment for defend- 
ant. 

Upon the trial, the plaintiff gave in evidence to the jury, a cer- 
tified copy of the administration bond of the defendant, bearing 
date the 27th March, 1839, and alse a certified copy from the 
minutes of the Orphans’ court, for Mobile county, in the foliowing 
words: 

«In the matter of the estate § Orphans’ court, Mobile county, 
of John Elliott, deceased. / December 2%, 1841. : 

It appearing to the satisfaction of the court that an order gran- 
ting letters of administration de bonis non, of the estate of John 
Elliott, deceased, on the 7th of March, 1839, was made, and that 
the clerk then neglected to enter said order on the minutes of the 
court. It is ordered that the same be now entered xune pro 
tune.” The said order was made at the time it bears date, exparte 
en motion of the plaintiffs attorney. 

The defendant gave in evidence, an entry on the minutes of 
the Orphans’ court, which reads thus: «This day came Margaret 
Elliott, and applies for letters of administration on the estate of 
John Elliott, deceased, in place of Frederick 8. Blount, resigned, 
which is granted, on her entering ito bond with William R. Hal- 
let and Rebert L. Walker, her surctics, in the sum of twenty thov- 
sand dollars. Ordered, that Cornelius Rain, C. Hobbs and Ab- 
ner S. Lipscomb, be appointed appraisers of the estate of John 
Elliott, deceased.” This order was without date, but the date 
of the order preceding it on the same page was the 27th of June, 
1839, and of the one immediately succeeding it, the 27th of May, 
1839. The plaintiff objected to the evidence of these dates going 
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to the jury, but the court admitted the evidence, and the plaintiff 
excepted. 7 

The defendant also offered one or more witnesses to prove that 
the administration bond, although bearing date 27th March, 1839, 
Was not in fact then executed, and that the defendant had not 
taken out letters of administration until long after said date, and 
at a period subsequent to the bringing of this suit. To this parol 
testimony plaintiff excepted, but it was admitted by the court. 

The court charged the jury, that if they believed from the ev- 
idence, that the defendant had qualified as administratrix before 
the bringing of this suit, they must find for the plaintiff, otherwise 
for the defendant. 

The assignments of error present the matters of law arising 
out of the bill of exceptions. 


Apvans, for plamtiff in error. 
Srewart, contra. 


ORMOND, J.—The issue presented to the jury upon the in- 
formal plea in this case is, whether the defendant was administra- 


trix at the time the writ was sued out. 

The plaintiff, to maintain the issue on his part, offered a trans 
cript of the record of the Orphans’ court of Mobile county, show- 
ing a grant of administration on the estate of John Elliott, de- 
ceased, made to the defendant previous to the commencement of 
this suit. The letters of administration which the court grants 
are merely the evidence of the authority conferred on the admin- 
istrator by the grant of administration, there is therefore no ne- 
cessity, in a suit against the administrator, to prove that they have 
issued, but it will be sufficient to prove the grant of administration. 
fElden, adm’r, v. Kendall, 8 East, 187, and Hosey, adm’r, v- 
Brasher, 8 Porter, 559.] 

The statute on this subject, [Aik. Dig. 177,] makes the execu- 
tion of the administrator’s official bond, and his oath a prerequi- 
site to the grant of administration; he cannot, therefore, in a suit 
against him be heard to say that these conditions, on which alone 
the grant can lawfully be made, have not been performed. By 
the grant of administration, he acquires the control over the per- 
sonal property of the deceased, and it would be of most perni- 
cious tendency if he could be allowed to dispute the validity of 
the act by which he obtains his title. 
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The evidence offered by the defendant was, that the official 
bond was not executed until after the time, when by the record of 
the county court, it appears the grant was made, and not until after 
this suit was commenced; and that letters testamentary had not 
then issued. This testimony, for the reason already stated, was 
improperly admitted, as its tendency was to prove the non exis- 
tence of those acts, at the time of the grant, without which no 
grant of administration could lawfully be made, and by necessary 
consequence, to contradict the record. 

It appears that when the grant of administration was made, the 
time when it was granted, was not inserted in the record of the 
grant in the county court. This omission has been rectified by a 
judgment of that court entered nunc pro tunc. Assuming, as 
we must do, in this case, that this judgment was regular, it is of 
the same validity as if the date had been inserted when the grant 
was made. The evidence, therefore, which the court permitted 
to go to the jury of the date and entry preceding, and of that 
following the entry ofthe grant to the defendant, was wholly in- 
admissible, as its direct tendency was to contradict the record. 
The inference intended to be drawn, and which doubtless was 
drawn by the jury, was that the date assigned to the grant by the 
judgment nunc pro tunc, was wrong, from its position on the re- 
cords of the county court in reference to other entries on the same 
page. This was directly calling in question the truth of the re- 
cord, and therefore inadmissible. 

If the administratrix in this case had declined acting on the 
grant made to her, and had never exercised any control over, or 
meddled with the estate of the deceased, the question would be 
entirely different from that now presented. For the error of the 
court as shown in this opinion, the judgment must be reversed, 


and the cause remanded. 








ALABAMA. 
Thomas Vv. Wallace. 





THOMAS v. WALLACE. 


1 Where « decd is witnessed by three persons, two of whom reside out of the State 
and the otheris dead, proof of either of the witnesses hand writing to the deed, 
is prima facie suficient to allow it to be read to the jury. 

. A deed conycying slaves in trust for the uses “of the legal heirs of Margaret W, 
upon her body to be begotton; and in the case of the failure of issue of the said 
M. W, to revert, &e. The proceeds arising therefrom to be applied to the support 
of M. W, during her natural life, in ease she shall have no children living, and 
at her death to revert, &c.” vests no interest in M. W., so long as she has chil- 
dren living. 

. Under such a trust, the children of M. W, or their descendants are entitled to 
the use cf the property, and the possession ofthe slaves by their father, is a pos 
session by him as their natural guardian, and although it may have remained for 
more than three years without the assertion of title by the trustee, cannot be 
considered as a loan to the father, so as to bring the slaves within the influence 


of the statute of frauds, end make a purchase from him valid. 
Warr of Error tothe Circuit Court of Dallas county. 


Action of detinue by Wallace, against Thomas, to recover a 
Pleas, von detinet and the statute of limitations. 
he suit was tried at the Fall term, 1842, when a verdiet 
was found and judgment given for the plaintiff. 

At the trial, the plaintiff offered a deed in evidence, made in 
October, 1825, by William Wallace, conveying the slave in con- 
troversy, as well as others, and also a tract of land to the plaintiff, 
upon a consideration, and upon certain trusts which will be stated 
hereaficr. ‘This deed purported to be witnessed by Joseph Wal- 
ker, Joseph Graham and D. C. Graham, and it was shown that 
the two first named had removed from the State, and that the one 
last named, was dead. The only evidence then offered to prove 
the execution of the deed, was by proving the hand writing of 
the witness, D. C. Graham, and upon this it was admitted to be 
read to the jury, notwithstanding an objection from the defendant. 

The consideration for the deed is therein stated to be the sum of 
one thousand dollars, paid to the grantor by the plaintiff, and also 
the natural affection borne by him to his daughter Margaret E. 
West, wife of Henry West and her issue. The title of the 
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slaves and of the land, is conveyed to the plaintiff, his heirs and 
assigns forever, and the trusts are raised by these words. 

«In trust for the uses of the legal heirs of Margaret West, upon 
her body to be begotten; and in case of the failure of issue of the 
said M. W., then the land and negroes shall revert to the said 
William Wallace, if living; and in case of his decease, then to 
his legal heirs in legal proportions. The proceeds arising from 
the said land and negroes, are to be applied to the support of the 
said M. W.., during her natural life, in case she shall have no chil- 
dren living, and at her death to revert to the said W. W., or his 
heirs. And it is the distinct understanding of the parties, that the 
said Henry Westis not to have the aforesaid land and negroes or 
any part thereof, either in the life time of the said M. W., his 
wife, or after her death; and the proceeds of the property are 
alone to be applied to her use, and the use of her children be- 
gotten upon her body.” ‘The plaintiff also gave in evidence a 
copy of the will of the said William Wallace, which will was ad- 
mitted to probate the 11th day of September, 1826, and is of the 
same date, and witnessed by the same persons as the deed of 
trust. This will contains this clause. “I have given my beloved 
daughter, Margaret EX. West, wife of Henry West, her part of 
my property, in a deed of trust with, or to her brother George E. 
Wallace, for her use.” 

The plaintiff likewise proved that the slave in controversy, in 
the possession of the defendant, was one of the slaves named in 
the deed of trust, and that the plaintiff for a short period of time 
after the death of William Wallace, had an agent residing near 
the residence of West, who was authorised to interfere if it should 
be found necessary for the safety of the property; and that on one 
occasion, when the slave in controversy had runaway and came 
to the agent, he was sent home by him. It was also proved that 
Mrs. West, at the date of the deed, was the mother of children, 
who were living at the time of the trial. 

The defendant then gave in evidence a bill of sale of the slave, 
made him by Henry West, on the 25th February, 1837; also a 
relinquishment ofall right and claim, made by Mrs. West, on the 
7th of October, 1839, at which time she was a feme sole by rea- 
son of her husband’s death. 

He also proved that William Wallace died within a year from 
the date of the will, and that soon afterwards, the slave in contro- 
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versy, as well as other property, which previously to his death 
had belonged to the deceased, went into the peaceable and quiet 
possession of West, and that the slave so remained until the sale 
by him to the defendant. During the same perod of time West 
was possessed of considerable other property acquired by various 
modes. West claimed the slave as his own property and exer- 
cised over it the same general undisturbed right of ownership as 
he also exercised over all the other property, and received and 
appropriated the proceeds to his own use. 

The defendant also gave evidence, showing that from the death 
of W. Wallace, until the institution of this suit, the plaintiff had 
no known agent within the State, except for one or two years, 
during the most of which short period, the agent was at a distance 
of 60 or 80 miles from the county of Dallas, in which West and 
the defendant then resided. ‘That when the defendant purchas- 
ed the slave, West resided fifteen or twenty miles from the place 
of sale, and the same distance also from the residence of the de- 
fendant; and that the plaintiff had resided out of the United States 
fora considerable portion of the time since the death of W. Wallace. 

With reference to this state of proof, the court charged the 
jury, that if the deed of trust was executed and delivered by W. 
Wallace, bona fide to the plaintiff, then it conveyed the entire le- 
gal estate in the property to him so as to enable him separately to 
sue for it. That the trustee might, consistently with the deed, 
have permitted West and his wife, to have the possession of the 
slave in dispute, but had the legal right uuder the deed to with- 
draw that possession, when he saw fit, and if refused, to sue and 
recover at law. That if the possession of West was not adverse to 
the trustee, but with his consent then, in a controversy between 
the trustee and any one deriving title to the property mentioned 
in the deed of trust from West, or from West and his wife, the 
second section of the statute of frauds did not apply so as to re- 
quire the deed to be recorded to enable the trustee to recover, al- 
though the deed be founded alone on natural love and affection. 
That if a controversey had arisen between a bona fide purchaser 
from West, and W. Wallace, or his representative, founded upon 
any reservation of interest at the making of the deed, then that 
section of the statute would require the deed and reservation to 
have been recorded. That the deed of trust, though it created 
an estate tail, did not vest the fee simple in Mrs. West, but in 
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her children, and that a conveyance by West, or by Mrs. West, 
after his death, of the trust property would have no validity as 
against the trustee. That if after the execution of the trust deed, 
W. Wallace had retained possession of the slave in controversy, 
and had conveyed it to West, and he so holding, had conveyed 
it to the defendant, then the defendant's title would be good against 
the trustee; but if West did not so acquire title, and the only title 
which defendant had proved, was derived through the bill of sale 
in evidence and the release by Mrs. West, and if the deed of trust 
was made bona fide, and delivered to the plaintiff, and if no dis- 
position of the property, inconsistent with that deed had been 
made by W. Wallace, then the title of the plaintiff was superior 
to that of the defendant, and it was so, although West may have 
obtained possession,from the representatives of W. Wallace, noth- 
ing being said by them of the deed of trust, and although he had 
held the property under such delivery and used it as his own 
down to the time of his conveyance to the defendant. That if 
the defendant set up a title to the property in controversy, then 
the trustee could maintain this suit without a demand previously 
made, although the possession may have been peaceably obtain- 
ed by West, and from him in the same manner by the defendant. 

The defendant excepted to this charge, but did not state where- 
in, or as to what particular point, unless the particular instruc- 
tions asked by him, can be so considered. He then requested 
the following instructions which the court refused to give. 

1. That our statute law may have the effect to invalidate or 
avoid a deed of trust like that before the jury, for the want of reg- 
istration against other claimants under it than the grantor, and his 
personal representatives who have suffered and permitted the 
quiet and undisturbed possession of the property to remain in 
another for the space of three years and more without demand 
made and pursued in due course of law, on the part of such 
claimant, when the person so in possession has sold and con- 
veyed the property to a subsequent bona fide purchaser, for a 
valuable consideration, without notice of any kind, and when such 
subsequent purchaser has also remained in the undisturbed pos- 
session for more than three years; that such, at least, would be 
the effect if the jury should be of the opinion that the consideration 
of the deed was no other than natural love and affection. 

2. That if the beneficial interest or use of the slave in question 
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is, under the deed of trust, an estate tail, so as to become an abso- 
lute interest in the part taken (as the court instructed the jury) 
then according to the provisions of this deed a part of the interest, 
at least, vested in Margaret West consequently, after she became 
a widow, she was capable of transferring some portion of that 
interest to the defendant. 

3. That notwithstanding the deed of trust and the will of W. 
Wallace if the slave in question went into the peaceable and un- 
disturbed possession of Mrs. West, and her husband, and so _ re- 
mained ten years or more, without demand made or suit institu- 
ted for the same, and if during all! this time they claimed the pre- 
perty as their own, and exercised a general right of ownership and 
control over the same as such, and that then West sold and de- 
livered the slave for a valuable consideration to the defendant, as 
expressed by the bill of sale, and the purchaser having no notice 
actual or constructive, of any adverse claim, and if afterwards 
Mrs. West, during her widowhood, duly executed her release, 
&c-, to the defendant, as expressed, &c., for the consideration 
therein mentioned, the defendant having acted in good faith in 
each of the said transactions, then, under all these circumstances, 
some portion at least of the interest of the slave had vested in him, 
sufficient to deny the plaintiff a right to recover the same in this 
action of detinue, although there may have been no intentional 
fraud on the part of W. Wallace, the grantor in the deed of trust. 

4. Thatif West and his wile, and the defendant under them, 
held peaceable and undisturbed possession of the slave for ten 
years and more, each of them having acquired the possession in 
the same (peaceable) manner, and during all that time such pos- 
sessors respectively claimed the slave as their own, exercised 
over it a general right of ownership and control, and had receiv- 
ed and applied to their own use all the profits and proceeds of its 
labor, though there may have been no intentional fraud on the 
part of the original grantor, Wallace, yet the defendant, if a bona 
fide purchaser for a valuable consideration, under the issues join- 
ed in this case, was entitled to a verdict. 

5. That if, under all the circumstances, as stated in the instruc- 
tions last requested, should the jury so find them, and also be of 
the opinion that the consideration for the deed of trust, was no o- 
ther than natural love and affection, then they should find for the 
defendant. 
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6. That if under the circumstances stated in the two instruc- 
tions last requested, the jury should further be ef opinion that the 
plaintiff never had possession of the slave, as trustee or other- 
wise, nor ever claimed or exercised any authority or control over 
it, or over the profits or procecds of its hire, but en the contrary, 
that West and his wile, after the death of WW. Wallace, received 
possession of the slave, in the same manner that the other children 
of W. Wallace received possession of their respective portions of 
his property, as provided by his will, nothing being said in refer- 
ence to the deed of trust,and that they thus remained in the peace- 
able possession for ten years and more, they ail that time claim- 
ing the slave as their own, and exercising all the usual acts of 
ownership over if, and so continued in possession until the sale 
and release to the defeudant, he being a boxe fide purchaser, and 
without any notice, actual or constructive, of the deed of trust, or 
other adverse claim, then the jury should find for the defendant. 

7. That under the circumstances of this case, should the jury 
believe the facts to be as hypothetically stated in the three last in- 
structions requested, if the plaintiff could maintain an action against 
the defendant for the slave, it could only be by seng in his capa- 
city of trustee, and not individually. 

The court, in answer to the request to give the several charges 
above specified, instructed the jary thus : 

That if the deed of trust was executed and delivered by W. 
Wallace to the plaintifi, bona fide, and if Mrs. West was his 
daughter, then, in a controversy between the plaintiffand any one 
deriving title from her or her husband, the not recording the deed 
would make no difference as to the rights of the parties. 

That although the deed might create an esiate tail, it did not do 
soin Mrs. West, so as to make her capable of transferring any 
title as against the trustee, in whom the whole legal title was 
vested by the deed, but that if, notwithstanding the trust, W. Wal- 
lace had retained the possession of the property, and during his 
life had given or sold it to West, and he so holding had sold it to 
the defendant, then the title ef the latter would be good. But if 
West, and his wife, or either of them, obtained possession in vir- 
tue of the deed of trust, and held subject thereto, no matter 
whether derived from the representatives of W. Wallace, or from 
the trustee, then no time during which the property was so held, 
would bar the trustee, and this although during such time West 
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and his wife should claim the property as their own, exercise over 
it the usual acts of ownership, and then sell it to a bona fide pur- 
chaser without notice. 

That if the only title relied on by the defendant was derived 
from the bil} of sale by West, and the relinquishment of title by his 
wife when sold, and had not proved that West had obtained title 
from W. Wallace in his life-time ; and if the plaintiff had proved 
that he held under a deed of trust made bona fide from W. Wal- 
lace, such as was adduced in evidence, then his title was superior 
to that of the defendant, and it was so, although the plaintiff might 
never have had the actual possession, and although he might have 
permitted West and his wife to retain the possession for thelength 
of time shown by the proof, without demand made ; and it was 
the same if West had received the property from the representa- 
tives of W. Wallace, under his will, nothing being said in refer- 
ence to the deed of trust by them. 

That it was not necessary that the plaintiff should have further 
disclosed by the pleadings his proceedings as trustee. 

The defendant excepted to the proof, the deed, to the charges 
as given, and to the refusals to give those requested by him.— 
These several matters are assigned as error. 


Sarrotp, for the plaintiffin error argued the following points : 
1. That as there was no delivery of the property under the 
. trust, and as it went into the possession of West without any no- 
tice of the deed, it must be considered as property distributed to 
him in right of his wife ; or as a marital gift. 

2. Conceding the deed to be valid as between the parties, yet 
it is void as to a purchaser from West, in consequence of the 
omission to register the deed as required by the statute of frauds. 

3. That the trust estate is an estate tail in Mrs. West, and 
therefore the remainder over to her children, is void under the 
statute. Having then, the entire interest by the statute, she was 
competent to convey as she did after her husband’s death. 


GOLDTHWAITE, J.—1. We think the proof of the execu- 
tion of the deed was entirely sufficient to authorise its admission 
as evidence. It has been often held, that one subscribing witness 
is sufficient to prove the instrument attested, though there are se- 
veral. [3 Phil. Ev. 1262; 3 C. & H’s notes.] The absence of 
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the subscribing witness beyond the process or jurisdiction of the 
court, is suflicient to let in inferior evidence. [Id. 1294.] And 
in such case it seems that proof of the hand-writing of the wit- 
ness, without any further evidence, will suffice in the first instance, 
to allow the instrument to be read to the jury, though it is usual, 
for greater caution, to add corroborating circumstances. [Id. 
1266.] In fact, the proof of the witness’ hand-writing, has been 
permitted, though he himself denies or doubts it. [Id. 1303, 4, 5.] 
So, if a witness recognizes his signature, and says he has no re- 
collection thatthe writing was executed in his presence, but see- 
ing his signature, he has no doubt he saw it executed ; this has al- 
ways been received as sufficient proof of execution. [Id. 1304.] 

From this view of the law, it may we think, be concluded, that 
the testimony of one of several attesting witnesses is competent to 
prove the execution of the paper, either by testifying positively 
to the fact, or by acknowledging his signature, where he remem- 
bers nothing more. This being the law, all the witnesses being 
either dead or removed (as in the present case,) it would seem 
that the proof of hand-writing of one was prima facie sufficient 
to allow it to be read to the jury. 

2. Most of the other questions which have been argued on be- 
half of the plaintiffin error, are dependent upon the supposed in- 
terest of Mrs. West, under the. deed of trust; and after a very 
deliberate examination, we have arrived at the conclusion that it 
was intended by the grantor that she should have none whatever; 
except upon a contingency, which does not appear to have yet 
existed. 

It is proper to remark, that the deed has no dependence upon 
the will, which indeed, refers to it, but only as a valid subsisting 
instrument ; and such undoubtedly it was, upon the authority of 
our previous decisions. [McCutchen v. McCutchen, 9 Porter, 
650; McRae v. Pegues, supra.] 

The intention evinced upon the face of this deed is entirely clear, 
and does not require the transposition or interpolation of any words 
to make it so. The deed declares two trusts; one of which is 
absolute, in favor of all the legal heirs of his daughter, born of her 
body ; and the other, which is conditional, is in her favor, but is 
to have effect only when she is without children in being. With 
this idea of the grantor’s intention, we will recite the operative 
words of the deed. «In trust, for the uses of the legal heirs of 
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M. West, upon her body to be begotten; and in case of the fail- 
ure of issue of the said M. West, the above mentioned land and 
negroes shal] revert, &c.” 

« The proceeds arising from the said Jand and negroes are to 
be applied to the support of the said M. West during her natural 
life, in case she shall have no children in being ; and at her death 
to revert, &c.” 

The subsequent matter of the deed seems to have no influence 
whatever upon the trusts, but is declaratory of the grantor’s in- 
tention that the property shall never be West’s under any cir- 
cumstances. The concluding declaration, that « the proceeds of 
the property are alone to be applied to her use and the use of her 
children ;” must be confined to those uses as previously specified, 
which are, to her descendants, in the first instance, and to her on- 
ly, when she has no descendants in being. 

The proof before the jury- showed, that during the whole pe- 
riod between the date of the deed and the trial, she had children 
living ; consequently, there never has been a time when a court 
of equity would have given her cither the use of the slaves or their 
proceeds. This circumstance, has been supposed in argument, 
one of much importance, because, (as insisted) if Mrs. West, at 
any time continuously for three years had been entitled to the use 
of the property, or even if the trustee had loaned it to her, the 
possession continuing with her for that period, would have made 
it subject to the creditors of her husband, or protected a purcha- 
ser from him. W.thovt intending to decide what is the proper 
construction to be given to the statute, we shall refer to some de- 
cisions from other States, upon one precisely similar. [Guy v. 
Moseley, 2 Mum. 545; Lewis v. Adams, 6 Leigh, 320; Pale v. 
Adams, 7 ib. 80; Crenshaw v. Anthony, Mart. & Yerg. 102; 
Andrews v. Hartsfield, 3 Yerg. 39; Withers v. Smith, 4 Bibb, 
171; Craig v. Payne, ib. 337; Chiles v. Bernard’s ex. 3 Dana, 
95; McLaughlin v. Daniel, 8 ib. 182; Strode v. Churchill, 2 Litt. 
75; 1 Litt. 229; 1 Marsh. 7.] 

3. Under the trust deed, the children of Mrs. West, or their 
descendants, are entitled to the use of the property, and there- 
fore, when the trustee permitted their father to take and retain 
possession, it must be considered that he held it as their natural 
guardian; and this the more especially because the verdict con- 
cludes this point, for it was left to the jury to determine if West 
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held under the deed. In Seawell v. Glidden, [1 Ala. Rep. 52,] 
such a possession was held to be referable to the title of the child, 
and that the father’s possession was in trust for him. 

This in reality disposes of the case, by deciding the only ques- 
tion involved, and although some of the instructions, when given, 
as well as those refused, may be obnoxious to criticism, yet they 
do not affect the merits, for they become entirely abstract, under 
our view of the case. 

Let the judgment be affirmed. 


CARTER v. CASTLEBERRY. 


. The statute of frauds declares that every gift, conveyance, &c., of lands, &c., 
to delay, hinder, &c., creditors, or to defraud purchasers, shall be “ utterly 
void;” and a subsequent bona fide purchaser, may impeach such conveyance, 
and show its invalidity, as well at law, as in equity. 


Warr of Error to the Circuit Court of Pike. 


This was an action gf trespass, brought by the plaintiff in error 
to try titles to, and recover the possession of several tracts of land 
situate in the county of Pike. The cause was tried on the plea of 
“not guilty,” and a verdict found for the defendant, on which a 
judgment was rendered. At the trial, the plaintiff excepted te 
the ruling of the presiding judge. The bill of exceptions recites 
that one Shaw, had purchased the lands in controversy of the 
United States ; subsequently thereto, a judgment had been ren- 
dered against Shaw, in the circuit court of Pike, and under a 
writ of fieri facias duly issued thereupon, the plaintiff purchased 
the lands at a sale regularly made by the sheriff. The plaintiff 
also produced the sheriff’s deed, and proved the refusal of the de- 
fendant to deliver to him the possession of the land. 
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Thedefendant claimed title through Shaw, under a deed in fee 
from the latter to one Armstrong, executed previous to the ren- 
dition of the judgment. The plaintiff, then, to show, that the 
deed under which defendant claimed, should not defeat a recov- 
ery by him, proved several facts and circumstances (all of which 
are particularly stated in the bill of exceptions.) tending to show 
that the deed from Shaw to Armstrong, was fraudulent, and so 
intended by the parties thereto. In relation to this latter evidence 
“the court held, that though said deed might have been made to 
defraud creditors and purchasers, yet it could not thus, at law, be 
collaterally impeached by the plaintiff, and excluded all rebutting 
evidence; and the plaintiff excepted to the exclusion as error, and 
reserving his right to prosecute his writ of error, declined offering 
more evidence, and consented to a verdict for the defendant. And 
the plaintiff prays that the court may sign and scal this bill of ex- 
ceptions, and make it a part of the record; and it is done.” The 
bill of exceptions as certified, appears to be duly signed and seal- 
ed by the judge who presided. 


Burorp, for the plaintiff in error. 

Betser, for the defendant. The bill of exceptions is insufficient 
to authorise a revision of the only question intended to be raised. 
[Aik. Dig. 254, § 5.] 

All sealed instruments import a consideration, [15 Wend. Rep. 
502; 21 ib. 166; 8 Cow. Rep. 290; 2 Johns. 177; 20 ib. 130.] 

A purchaser at a sherifi’s sale, obtains only such title as the de- 
fendant in execution hed. 


COLLIER, C. J.—The act of 1814, which was cited for 
the defendant in error, from Aiken’s Digest, 254, only requires that 
theparty supposing himself aggrived by the direction or decision 
offany judge against him, shall tender his bill of exceptions, stat- 
ing the points wherein the judge is supposed to have erred; and 
the judge shall be bound to sign and seal the same, and the bill of 
exceptions so signed and sealed, shall be made and considered a 
part of the record in the cause. The bill of exceptions in the 
present case, states the point intended to be reserved with clear- 
ness, is signed and sealed by the presiding judge, and we think 
conforms to the statute. . 

The question raised in the circuit court, and on which the opin- 
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ion of this court is asked, is, can a subsequent bona fide purchaser 
for a valuable consideration, in an action at law, between himself 
and a previous fraudulent grantee, or the assignee of the latter, be 
permitted to show fraud in the previous conveyance! The se- 
cond section of the act, commonly called the statute of frauds, ex- 
pressly declares that every gift, grant or conveyance of lands, &c. 
made with the intent to delay, hinder or defraud creditors, or to 
defraud or deceive those who shall purchase the same lands, &e., 
shall be «clearly and utterly void.” [Aik. Dig. 207.] This sec- 
tion is substantially a transcript of the 13th and 27th Eliz., which 
so far as we have recited our statute, have been always regarded 
as declaratory of the common law. 

Fraud is looked upon as so polluting in its nature as to invali- 
date all instruments which are tainted with it; even the most so- 
Jemn acts of courts of justice, if once shown to -be infected by it, 
lose all their efficacy. It is true, that a fraudulent conveyance is 
binding upon the grantor, but authorities are ample to show that 
it may be avoided by a subsequent bona fide purchaser, although 
he may have notice of the previous conveyance: if he is informed 
of it, say the books, he knows that it is fraudulent, and of conse- 
quence void. And it is quite immaterial whether the subsequent 
purchaser acquire his title by a deed directly from the fraudulent 
grantor, or at a sale made under an execution against him. To 
these points, sce Jackson v. Seward, 5 Cow. Rep. 67; Anderson 
v. Roberts, 18 Johns. Rep. 515; Evelyn v. Templar, 12 Johns. 
Rep. 536; Read v. Livingston, 3 Johns. Ch. Rep. 488; Roberts 
on Frauds, 596; See 4 Dana’s Ab. 112, 13, 14, and cases there 
cited; Osborne v. Moss, 7 Johns. Rep. 161; Jackson v. Mather, 
7 Cow. Rep. 301; Myers v. Peck’s adm’r, 2 Ala. Rep. N.S. 648 

The bill of exceptions does not show that the defendant set up 
a title in himself, nor was such assumed in the argument to have 
been the fact; we have therefore considered the case uporthe 
hypothesis, that he is holding under Armstrong, the granteé of 
Shaw. And we are unable to perceive any reason why, if the 
deed could be avoided in equity, because the statute of frauds has 
declared it void, it is not alike void at law. The cases we have 
cited do not recognize any difference in this respect between the 
two jurisdictions, but maintain the competency of the law courts 
to give effect to the statute. From the view taken it results, that 
the judgment of the circuit court must be reversed, and the cause 
remanded. 
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JOSEPH, apw’r v. rue Lecarers or JOSEPH. 


1. No execution can issue on a decree of the County Court, rendered in favor of 
“ the legatees of Philip Joseph,” nor can a writ of error be prosecuted against 
them by that appellation, it not appearing in the record who the legatees of Philip 
Joseph are. 


Error to the County Court of Mobile. 


In this case administration was granted to the plaintiff in error 
by the County Court of Mobile, on the estate of Philip Joseph, 
with the will annexed, and having applied to the court for a final 
settlement, a decree was rendered against him for ninety-seven 
dollars twelve cents, “ to be divided as directed by the last will 
and testament of the deceased, to the legatees therein named.” 
At a subsequent term execution was directed to issue for the 


amount of the decree. 
Gissons, for plaintiff in error. 


ORMOND, J.—« The legatees of Philip Joseph,” against 
whom, by that appellation, this writ of error is prosecuted, are 
not parties to this proceeding in the court below. _ It is true a de- 
cree is rendered in their favor, in those terms, but who they are, 
no where appears in the record. The statute requires the coun- 
ty court to render separate judgments in favor of each distributee 
or legatee, but the rendition of such a decree pre-supposes that 
they are parties to the proceeding propounding an interest, or at 
least that their interest should be made known to the county 
court, and until such separate judgments are rendered, no execu- 
tion can issue. 

It results from what has been stated, that the «legatces of 
Philip Joseph” are not parties to this record, and the writ of er- 
ror sued out against them must be dismissed. 
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REID, er av. v. BIBB, use, &e. 


1. Where a sheriff collects moncy by the sale of perishable property levied on by 
an attachment, under an order made pending the cause; if the attachment is 
returnable to the circuit or coun‘y court, the clerk of the one court or the other, 
according as the fact may be (and not theofficer making the order,) is authoris- 
ed to institute a proceeding by notice, under the attachment law of 1833, against 
the sheriff and his surcties. 


Warr of Error to the Circuit Court of Montgomery. 


This was a proceeding by notice and motion, at the suit of the 
defendant in error, against Reid and his sureties, for the failure 
of the former to pay over a certain sum of money collected upon a 
sale of perishable property, levied on by an-attachment at the in- 
stance of the real defendant in error, against I. R. Thacker. The 
sale appears to have been made pending the attachment, under an 
order, or as it is designated in the notice and judgment, a vendi- 
tioni exponas. In the recital of the notice in the judgment, the 
order is alleged to have been placed in the sheriff’s hands on the 
14th of May, 1840, while in the special verdict he is found to have 
received the money on the 17th April, 1840. 

The jury found all the faets stated in the notice to be true, with 
the exception of the variance stated, and a judgment was render- 
ed against the sheriff and his sureties in pursuance of the verdict. 


CampsE.t1, for the plaintiff in error. 
Mays, for the defendant. 


COLLIER, C. J.—By the cighth section of the attachment 
law of 1833, it is enacted that when any estate shall, on the oath 
of the plaintiff, his attorney, or other credible person, be certified 
to any judge, or justice of the peace, to be likely to waste or be 
destroyed by keeping, and if the person to whom it belongs, his 
attorney, &c., shall not within twenty days after the levy, replevy 
the same, then such estate shall, by the order of the judge or jus- 
tice, be sold at public sale by such officer, &c. « And the officer 
shall, within five days after such sale, return the order of sale to 
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the court or justice to which the attachment is returnable, with 
his proceedings thereon, and also at the time of making such re- 
turn, shall pay over into the hands of the clerk or justice, all money 
arising from such sale, which money shall be subject to the judg- 
ment on the attachment. Any officer failing to return such order 
of sale as above directed, shall be liable to like process of either 
the plaintiffor defendant, as officers are for failing to return writs 
of venditioni erponas; and any officer, who after the expiration 
of the time allowed for paying the proceeds of the sale, shall ne- 
glect or refuse to pay the same, on the demand of the clerk or 
justice, shall be subject to the like proceedings, at the instance of 
the clerk or justice, as officers are for failing to pay over money 
levied on a fieri facias.” [Aik. Dig. 39, 40.] 

We learn from the record, that the attachment which was lev- 
‘ied on the property sold, was returnable to the circuit court of 
Montgomery, and that the beneficial plaintiff in the present pro- 
ceeding was the plaintiff therein; that the nominal plaintiff in the 
motion, is the judge of the county court, and the magistrate who 
made the order of sale. The first question brought to our view 
by the assignment of errors, is, who is the proper party to have 
moved against the sheriff, for the neglect or refusal to pay over 
the money arising from the sale. The act cited is exceedingly 
explicit in its terms. Fora failure to return the order of sale at 
the time designated by law, the officer executing it is liable to be 
proceeded against, by notice and motion, at the suit of either the 
plaintiff or defendant, in the same manner, as if default had been 
made in returning a writ of venditioni exponas. If the attach- 
ment is returnable to a court having a clerk, and if the officer ex- 
ecuting the order of sale, shall neglect or refuse to pay the pro- 
ceeds on demand of the clerk, he shall be subject to a motion, at 
the instance of the clerk, to be governed by the same rules as are 
motions for failing to pay over money collected on fieri facias. 
And if the attachment be retnrnable before a justice of the peace, 
he is in such case invested with the authority conferred upon the 
clerk, where the suit is brought in a higher jurisdiction. 

The summary proceedings against officers of court, are 
quasi penal, and the statutes which authorise them, cannot be ex- 
tended by construction, so as to embrace parties and cases not 
provided for by them. There is no authority in the statute for 
the judge of the county court to have moved against the sheriff in 
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the case at bar, but that duty is enjoined upon another officer. 
Without considering the other objections made to the motion and 
special verdict, we are satisfied that the judgment is erroneous, 
for the defect noticed. The consequence is, that it must be re- 
versed, and the cause remanded. 











GAYLE v. TOULMIN. 


kL. On a bill filed to foreclose a mortgage, it appeared by the bill that there was 
a prior incumbrancer, who was not made a party; the answer denicd the exis- 
tence of the prior incumbrance, and alleged that it was discharged by payment” 
before the filing of the bill, but demurred to the bill for want of proper parties: 
Held, that as the answer showed that the prior incumbrance was discharged, 
there was no necessity to make the prior incumbrancer a party, notwithstanding 
the allegation in the bill, but that a general demurrer to the bill without answer, 


would have been sustained. 
Error to the Chancery Court of Mobile. 


The bill was filed by the defendant in error, to foreclose a mort- 
gage. The bill alleges, the sale of the land, and that three pro- 
missory notes were taken for the purchase, the payment of which 
was secured by a mortgage on the land. That the first of the 
notes was paid, the second i is the property of the Bank of Mo- 
bile, and as well as the last, is unpaid, but does not make the 
Bank of Mobile a party. 

The answer denies that the second note is due, but insists that 
it has been paid to the Bank before the filing of the bill, but de- 
murs to the bill because the Bank was not made a party. 

The court decreed a foreclosure and sale. 

The error relied on was the failure to make the Bank a party. 


Stewart, for plaintiff in error. 
Darean, contra. 
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ORMOND, J.—The only error relied on, is the failure to 
make the Bank of Mobile a party to the suit. 

There can be no doubt that a prior incumbrancer is a neces- 
sary party to a bill filed to foreclose the mortgage by a subse- 
quent incumbrancer. The bill shows that the Bank of Mobile 
stands in that relation, and is not made a party to the suit, and if 
the defendant had demurred to the bill because the necessary par- 
ties had not been made, it must doubtless have been sustained. 
But the answer of the defendant shows that the Bank of Mobile 
has no interest in this controversy, because the note held by it 
on the defendant has been discharged by payment. 

By our statute, the defendant may either demur generally, to 
the whole bill, or he may embrace the matter of the demurrer in 
his answer. The latter course has been adopted in this case, but 
we do not think the statute can receive such a construction as to 
give the defendant the benefit of his demurrer, when, by his own 
showing, the complainant is mistaken in supposing the Bank of 
“Mobile stands in the predicament which would make it necessary 
that it should be a party to the bill. It would be mere trifling 
to sustain the demurrer, and send the case back to make the 
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Bank of Mobile, a party, when it is shown not to have the sligh- 
test interest in the litigation. 

This being the only error relied on to reverse the decree, it 
must be affirmed. 


JORDAN, ex’r, rr an. v. THE BRANCH BANK AT 
HUNTSVILLE. 


1. Where the judgment ina summary proceeding, at the suit of a Bank against 
its debtor, recites that a notice and certificate were produced to the court, &c., 
it will be intended that the notice and certificate found in the transcript, were 
those on which the court acted. 

2. The notice described a note payable to the order of J. C. W., by him indorsed 
to J. W. W., and by the latter to the Bank, while the judgment described the 
note payable to J.C. W., by him indorsed to J. W. W., and by the said J, C. 
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W.,to the Bank: Held, that the recital in the judgment, that J.C. W., indors- 
ed the note to the plaintiff, would be regarded as a clerical misprision, amenda.- 
ble by a reference to the notiee. 

3. Where the judgment refers to, and inaccurately recites the certificate of the 
President of the Bank, the certificate found in the transcript may be looked to 
for the purpose of correcting and supporting the judgment. 


Wrair of Error to the County Court of Madison. 


This was a summary proceeding by notice and motion, at the 
suit of the Bank, against the plaintiffs in error. The notice de- 
scribes the indebtedness to be a promissory note made by Jordan, 
as executor of G. J. Weaver, for the payment of three thousand 
one hundred and fifty dollars, to the order of John C. Weaver, by 
the latter indorsed to John W. Weaver, and by him to the plain- 
tifis below. The judgment entry refers to the notice as being 
produced to the court m proof of notice to the defendants, and 
describes the note as having been made by Jordan, as executor, 
&c., payable to the order of John C. Weaver, « indorsed by the 
said John C. Weaver to John W. Weaver, and by said John C. 
Weaver to the said Branch Bank.” The certificate of the Pres- 


ident of the Bank is recited in the judgment thus “and Stephen S. 
Ewing, President of said Branch Bank, producing here in open 
court his certificate as President of said Branch Bank.” The no- 
tice was executed on Jordan and John W. Weaver and against 
them only has judgment been rendered. 


Parsons, for the plaintiff in error. 
McCuvns, for the defendants. 


COLLIER, C. J.—1. In White, et al. v. The Branch’ Bank 
at Decatur, [1 Ala. Rep. N.S. 435,] it was determined that where 
the judgment recited a notice and certificate as having been pro- 
duced to the court, it would be intended, that the notice and cer- 
tificate found inthe transcript were those before the court; and 
further, the recital was evidence that they had been acted; on, 
and they might be here looked to as a, part of the record. [See 
also Curry v. The Bank of Mobile, 8 Porter's Rep. 372.] The 
judgment, it is true, does not show that John W. Weaver is liable 
to the Bank, for it affirms that both the Bank and himself are the 
indorsees of John C. Weaver. But this'statement in the judgment 
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when reference is had to the notice, which we have seen is allowa- 
ble, must be regarded as a clerical misprision, and instead of John 
C., the reasonable intendment is, that John W. Weaver, who had 
become the proprietor of the note by indorsement of the payee, 
was the immediate indorser of the Bank. The notice being 
made part of the record, it is regular to refer to it, as where a de- 
claration is filed in the ordinary course of proceeding; and in 
such a case it would be permissible to correct the recital of a 
judgment where the mistake was mefely in a middle name, by 
looking back to the cause of action stated by the plaintiff. 

2. The recital of the certificate of the President of the Bank, 
does not show, that it was such as the law required. It omits to 
state that the note was really and bona fide the property of the 
Bank; nor does it appear, that these words were substituted by 
others of equivalent import. The certificate which makes part 
of the transcript, is as follows: « I, S. 8. Ewing, President of the 
Branch of the Bank of the State of Alabama at Huntsville, certi- 
fy that the within described debt, is really and bona fide, the pro- 
perty of said Branch Bank, 24th February, 1842.” The certifi- 
eate is set out immediately after the notice, and appears to have 
been made thereon, and to refer to the note on which the parties 
are informed that a motion will be made against them. This be- 
ing the case, the certificate sufficiently cures its defective recital 
in the judgment, and identifies the debt. 

There is no error shown, and the judgment is consequently af- 


firmed. 


HOWZE, PLUMMER & CO. v. PERKINS, HOPKINS 
& WHITE. 


1. Although a note is payable in the city of New York, yet if made and endorsed 
in this State, in an action against the endorser, the declaration must aver a suit 
against the maker, and return of no property found as the statute requires, or 
a sufficient excuse for not bringing such suit. 
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Error to the Circuit Court of Perry. 


This was an action of assumpsit, by the defendants in error as 
endorsees against the plaintiffs m error, as endorsers of a promi s- 
sory note made by King, Upson & Co. for $2,442 44. 

The declaration charges the making of the note «in the State 
of New York, at to wit, in the county aforesaid,” and that the 
makers « thereby and then and there promised to pay to the order 
of the said defendants, six months after the date of said note, at the 
office of Perkins, Hopkins & White, 126, Pearl street, New York, 
(meaning the city of New York in the State of New York,) twen- 
ty-four hundred and forty-two dollars forty-four cents; and 
the said defendants then and there endorsed the said note,” &c. 

The declaration proceeds to charge that at the maturity of the 
note, it was presented for payment at the place where it was pay- 
able, and that payment not being made, due notice thereof was 
given to the defendants, &c. 

To this declaration there was a demurrer, which was overruled 
by the court, and the defendants pleading over, the jury found 
a verdict for the plaintifis, upon which the court rendered judg- 
ment. 

Froin a bill of exceptions, it appears that it was proved on the 
trial, that the note mentioned in the declaration was made by 
King, Upson & Co., in the State of Alabama, and also endorsed 
by the defendants in this State, whereupon the defendants counsel 
moved the court to instruct the jury, that unless suit had been 
brought against the makers of the note to the first court to which 
suit could have been brought,and an execution returned no proper- 
ty found, that the plaintifis could not recover in this action; which 
instruction the court refused to give, but instructed the jury, that 
if demand had been duly and regularly made of said makers of 
said note, and regular notice given to the defendants of the failure 
to pay, it was sufficient to fix their liability. To all which the de- 
fendants excepted. 

It was also in proof, that the house at which the note on its 
face was made payable, was a house in the city and State of New 
York, and that such instruments were negotiable by the law mer- 
chant in that State. 

The assignments of error, are, 

Ist. The judgment of the court on the demurrer. 
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2d. The matter of the bill of exceptions. 


Granam, for the plaintiffs in error, insisted the declaration was 
not good against an endorser, under the statute of this State; 
that it should have averred either a compliance with the law of 
this State, by suit against the maker, or an excuse for not doing 
so, by an averment that the endorsement was made out of the 
State. The statement that the defendants «then and there” en- 
dorsed the note, he insisted had reference to the venue laid in the 
declaration, and not to the preceding averments. 

But if wrong in that, he contended that as the evidence showed 
‘that the endorsement was made in this State, the law of the 
State must govern as to the diligence to be employed to charge 
the endorsers. He cited Story’s Con. of Law, 262, § 316; 2 
Kent’s Com. 460; 5 Stew. & Por. 276; 9 Porter, 9; 1 Ala. 527; 2 
ib. 397. 


Epwarps, contra, maintained, that as it did not appear 
from the bill of exceptions that the makers resided within this 
State, so that suit could be brought against them; it was not 
shown that the judgment was erroncous. That there was no 
evidence that the second endorsees had any knowledge that the 
first endorsement was made in this State, and that there must be 
many cases, notwithstanding our statute, as to the mode of charg- 
ing endorsers, in which an endorser would be liable, without a 
suit against the maker. 

That the contract of the makers, was to be governed by the 
place of performance, and that the endorsement may be made 
with reference to the place of payment of the note. He cited 2 
Porter, 462; 5 Stew. & Por. 276; 9 Porter, 26; 2 Ala. Rep. 400; 
13 Peters, 78; 2 Kent’s Com. 459; 1 Ala. Rep. 527. 


ORMOND, J.—It is well settled, that every endorsement is a 
new and substantive contract, governed by the law of the place 
where itis made. [Hanrick v. Andrews, 9 Porter, first case; 
Givens & Herndon v. The Western Bank of Georgia, 2 Ala. 
Rep. 397.] | 

To charge an endorser ofan instrument, like the one described 
in the declaration, the statute of this State requires that the ma- 
ker should be-sued to the first court to which suit can be brought. 
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(Aik. Dig. 329.] Jn the exposition of this statute, it was held 
in Woodcock v. Campbell, 2 Porter, 456, that where the maker 
removed beyond the limits of this State, after the endorsement, 
that it was not necessary to sue him in the State to which he re- 
moved. 

In lvey v. Sanderson, [6 Porter, 420,] where the assignee took 
the paper at the time of the assignment, with a knowledge that 
the maker lived beyond the limits of the State, it was held that 
he could not recover of the assignor, without showing that he 
had employed proper diligence to recover the money from the 
maker, or that he was insolvent. Tothe same effect, is the case 
Bristow & Roper v. Jones, [1 Ala, Rep. 159.] 

In this case, it does not appear from the record, where the ma- 
kers reside, or if non-residents, whether they were so at the 
time the endorsement was made. Be the fact, however, of the 
residence of the makers of the note, as it may, when it was shown 
by proof, that the endorsement was made in this State, there 
could be no recover y on the declaration filed m the cause, as it 
neither averred a performance of those acts which are necessary 
to charge an endorser of an instrument of this character, or any 
excuse for failing to comply with the requirements ofthe statute. 

The fact that the note was payable at a place beyond the limits 
of the State, does not vary the liability of the endorser, or super- 
sede the necessity for the exercise of that diligence which the sta- 
tute requires, to charge the endorser, if .he maker resides within 
the State, and if resident beyond the State, the fact should have 
been specially averred as an excuse for the omission of the dili- 
gence exacted by the statute. 

Nor is the case varied by the fact, that by the contract of the 
makers, the note is payable in the city of New York, and is thére 
regarded as mercantile paper. The contract of the endorser is 
not to pay in the city of New York, but is a conditional under- 
taking to pay in Alabama, if the maker does not discharge the 
note, proper diligence having been employed to obtain the money 
from the maker. What shall constitute that diligence is regulated 
by statute, which declares that bills of exchange.and promissory 
notes, payable in bank, shall be governed by the rules of the law 
merchant—that ail other contracts for the payment of money, 
&c., shall be assignable as heretofore; that notice of non-payment 
shall be required only on bills of exchange, and notes payable in 

37 
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bank, and that the endorser of paper, not mercantile under the 
act, shall be liable only-where the maker is sued to the first court 
to which suit can be brought, and prosecuted to a return of «no 
property found.” [Aik. Dig. 330.] The Legislature, by this aet, 
has defined the liability of endorsers, and declared what class of 
instruments shall be considered as*mercantile, and it would defeat 
the very object it had in view in the passage of the act, if’ the 
contract of the endorser was to depend on the character affixed 
to the endorsed instrument by the law of another State. 

The court, therefore, erred in its charge to the jury, that the de- 
fendant was responsible on his endorsement on demand being 
made and notice given of the refusal of the makers to pay. 

These views render it unnecessary to consider the propriety of 
the judgment of the court, on the demurrer to the declaration. If, 
as contendéd by the counsel for defendant in error, its true mean- 
ing is that the endorsement was made out of this State, and in the 
State of New York, it was contradicted by the proof, and the de- 
fendants below were entitled to a verdict ; if, on the other hand, it 
showed that the endorsement was made in this State, it was bad 
because it did not aver the proper diligence as required by the 
statute, orshow any excuse for not doing so. . 

Let the judgment be reversed, and the cause remanded. 


LUCKIE v. CAROTHERS. 


1. Where a commission directs the deposition of a witness to be taken on a day 
ignated, within certain hours, and the commissioners certify, that pursuant 
annexed commission, they have caused the witness to come before them, 
between the hours therein stated, &c. : Although their certificate is not dated, 
it must be inferred, that the witness was examined on the day statedin the com- 
mission. 


War Error to the Circuit Court of Tuscaloosa. 
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This was an action commenced by attachment, by the defend- 
ant in error against the plaintiff, on an agreement to pay money 
for hogs previously sold by the latter to the former. The cause 
was tried on an issue upon the plea of zon assumpsit. On the 
trial, the defendant excepted to the ruling of the circuit judge, in 
admitting to be read as evidence, at the plaintiff’s instance, the 
deposition of Andrew Luckie, The deposition was taken under 
a commission, which directed the commissioners to cause the 
witness to come before them «on Tuesday the fourteenth day of 
September next, between the hours of 10 o’clock, A. M. and six 
o'clock, P. M. of that day.” The commissioners certified, that 
« Pursuant to the annexed commission, we” &c. “have this day, 
between the hours of ten o’clock, A. M. and six o’clock, at,” &c. 
“caused to come before us,” &c. The commission.is dated the 
10th August, 1841, and is attached to the deposition. The de 
position is not dated, though the certification of the commission- 
ers concludes as follows: “In testimony whereof, we hereto set 
our hands, and affix our seals, the day and date above set forth.” 


Pecx & Cuxanrk, for the plaintiffin e: ror.—T he deposition does 
not show that it was taken on the day author:sed by the commis- 
sion. [4 Wash. Cir. Co. Rep. 186-7, 715; 4 Missouri R. 465.] 


Huntinetron and Moopy, for the defendant.—The certificate 
of the commissioners, that the deposition was taken “ pursuant, 
&c.” shows, that the witness was examined on the day appoint- 
ed by the commission for that purpose. [Sanford & Cleveland 
v. Spence, at the last term; 4 Johns. Rep. 130.] 


COLLIER, C. J.—It is certainly true, that a commission to 
take a deposition is a special authority to the’ persons to whom it 
is addressed, which, in order to authorise the admission of the 
testimony, must appear bytheir report or certificate to have been 
pursued. The cases cited for the plaintiff in error, from Wash- 
ington’s Circuit Court Reports, affirm this to be thelaw, and no- 
thing more. They do not determine, that it is necessary for the 
certificate to recite in totidem verbis, the special directions of the . 
commission, and declare that they had been observed. The cer- . 
tificates in these cases were palpably defective in not Shéwing, 
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either in genersl or special terms, that the commission » ead been 
regularly executed. 

In the present case, the commissioners are directed to examine 
the witness on a day named in the commission; pursuant thereto 
they certify, that they have taken his testimony. _ It is immaterial} 
which one of its appropriate meanings we attach to the word 
“ pursuant ;” it indicates that the examination has been made as 
the commissioners were required; that wader, in virtue of, in 
obedience to, §-c. they had called the witness before them. The 
commission required the witness to be examined on but one day ; 
the commissioners say that they performed that duty pursuant to 
its directions, and if their certificate is to be accredited, it can 
mean nothing else than, that the commission was executed on the 
day designated. The case of Sanford & Cleveland v. Spence, 
at the last term, leads directly to this conclusion. In Bolte v. 
Wooten, [4 Johns. Rep. 130,] the commissioners certified that 
the witness had been examined in virtue of, and under the com- 
mission directed to them by name. The court said « If the wit- 
ness was sworn and examined under that commission, and that 


fact be certified by the commissioners, as acting commissioners, 
he must have been sworn and exainined by them. There is no 
other meaning to be put upon the words. It is not a thing of in- 
ference, but equivalent to a direct averment of the fact.” 

This view is decisive to show, that the deposition was properly 
admitted, and the judgment of the Circuit court is therefore af- 
firmed. 


YARBOROUGH, ex’r v. WISE, apw’r. 


A. A husband having died without reducing into possession the share of his wife, 
in her father’s estate, the executor of the wife’s father, supposing the admin- 
istrator of the husband to be entitled to it, paid it over to him, by whom it was 
paid away in the course of his administration, the estate of his intestate being 
declared insolvent. The executor of the wife’s father having brought an action 
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to recover the mohey fromthe administrator of the husband, for money paid by 
mistake, in ignorance of the law: held, that he could not recover, as the money 
had passed from the hands of the administrator, before notice of the mistake, 
without the possibility of his reclaiming it. 


Error to the Circuit Court of Chambers. 


Assumpsit by the plaintiff against the defendant in error. 

On the trial, it appeared in testimony, that the defendant's intes- 
tate married the daughter of the plaintiff’s testator; that the 
plaintiff’s testator, died, and also the defendant’s intestate with- 
out having reduced into possession, the distributive share of his 
wife, in his father’s estate. That plaintiff, under the belief that 
the defendant as administrator, was entitled to the share of his in- 
testate’s wife in her father’s estate, paid it over to him, who ap- 
plied the money in payment of a tract of land, contracted for by 
his intestate; that the estate has been declared insolvent, the land 
sold as part of the assets, and that the widow had agreed to take 
a part of its proceeds in lieu of dower, and it had been so assign- 
ed in lieu of dower. : 

The court charged, that upon these facts the plaintiff was not 
entitled to recover. 'To which the plaintiff excepted, and now as- 
signs the charge of the court as error. 


Curtton, for plaintiff in error, cited 18 Wend. 319; 7 Paige, 
137; 2 McCord’s Ch. 455; 1 Hill’s C. R. 251; Cook, 374, 467; 4 
Littell, 125; 1 Edwards, 467; 1 Peters, 15; 2 J.C. R. 51; 1 Stew. 
81; 2 Har. & Johns. 474, 500. 


Peck, contra. 


ORMOND, J.—This case has been argued in this court, and 
a reversal of the judgment asked, upon the ground that the money. 
was paid under a mistake of the law, and that as the defendant, 
in right of his intestate had no claim to the money, it can be re- 
covered back in this form of action. Conceding the general rule 
to be as stated, we donot think, under the circumstances of this 
case, there can be any recovery. 

Assuming, as was doubtless the case, that the money was both 
paid, and received, in ignorance of the law, upon the supposition 
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that the representative of the husband was entitled to the distri- 
butive share of his wife in her father’s estate, though he had not 
reduced it into possession during his life, the plaintiff cannot re- 
cover, unless the defendant can be placed it statu quo. If, as is 
shown by the facts of the case, the money has passed from the 
defendant in the course of his administration, and the estate is 
now insolvent, if a recovery is had against him, as he could not 
reimburse himself from the estate of his intestate, the loss must 
fall on him individully, whilst he is certainly not more to blame 
in receiving the money, than the plaintiff was in paying it over. 

The principle which governs this class of cases is, that if money 
is paid by mistake to an agent, or stake-holder, so long as it re- 
mains in his hands, it may be recoved back, but if he pays it over 
before notice, he is not responsible, as‘it is not just that one man 
should lose by the mistake of another. [Burrough v. Skinner, 5 
Burrow, 2639.] In Greenway v. Hurd, [4 Term. 553,] it was 
held, that an action would not lie to recover from a Custom 
House officer, duties which he had received after the act impos- 
ing them was repealed, and which, in ignorance of that fact, he 
had received and paid over. : 

A multitude of cases might be cited to the same effect, but the 
principle is too well established, to render it necessary or proper 
to encumber this opinion by adducing them. It does not appear 
in this case that the money was demanded from the defendant 
before it had passed out of his hands, without the possibility of his 
reclaiming it, and to permit it now to be recovered from him, 
would be in effect to punish him for the mistake of the plaintiff. 

Let the judgment be affirmed. 
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SNELGROVE v. THE BRANCH BANK AT MOBILE. 


1. Where process issues against A. S, and A. L, setting out their names at length, 
and is returned executed on S, merely stating his sir name, it will be intended 
that he is the person of that name designated in the process. 

2. Where process issued to the sheriff of a particular county, and is returned exe- 
cuted by S. B, as sheriff, generally, the court will recognize him as the person of 
that name who is sheriff of the county. 

3. In a summary proceeding, at the suit of a Bank, against its debtor, an appel- 
late court will not look to the notice sent up with the record, for the purpose of 
contradicting the recital in the judgment, where there had been no contestation 
in the primary tribunal. 

4, An allegation that a note was duly and regularly indorsed to the plaintiff, in- 
cludes within itself an averment, that the paper was indorsed by the payee. 

5. Where a judgment was rendered in favor of “ The President of the Bank, &c.” 
omitting the words “ and directors,” which were part of the corporate name; the 
omission is a mere clerical misprision, amendable at the costs of the plaintiffin 
error. 


Warr of Error to the County Court of Mobile. 


The judgment entry in this cause, shows that this was a pro» 
ceeding by notice and motion, at the suit of the defendant in error, » 
under its charter, to recover the amount due on a promissory 
note, which had been discounted by the Bank. The notice was 
addressed to the sheriff of Wilcox, and is (endorsed as follows: 
“Received the 7th May, 1841, executed May, 11th 1841, on Snel- 
grove; Samuel Burnett, sheriff, by S. Gregg, deputy.” A judg- 
ment by default was rendered against the defendant, for the 
amount said to be due on the note, for principal and interest. 

It is here assigned for error, 

1. That the service of the notice does not sufficiently appear. 

2. The notice describes a note dated the 15th May, while that 
recited in the judgment states the date to be the 13th May. 

3. The note does not appear to have been endorsed by the 
payee to the Bank. 

4. It does not appear that the motion for judgment was muage 
on the day stated in the notice. 

5. The judgment is not rendered in favor of the defendant i ia 
error by its corporate name. 
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Srewart, for the plaintiff in error. - 
Moors, for the defendant. 


COLLIER, C. J.—1. The notice in express terms, requires 
« Alfred Snelgrove and Aaron Livingston,” to be informed that the 
plaintiff below, will move for judgment against them, and when 
it is returned, served on “Snelgrove,” the conclusion of law in the 
absence of a plea, denying the fact, is that he is the individual 
of that name, who is intended by the notice. As to proof of the 

‘offieial character of Burnett, none is necessary. We have re- 

held, that we must know without proof who are sheriff’s 
&c., in the different counties of this State. Ifwe were not judi- 
cially charged with this knowledge, the mere statement by a per- 
son returning process, that he was sheriff of a particular county, 
would be no evidence of the fact. 

2. In the present case the judgment was rendered by default, 
and, as has been repeatedly held, in such cases, the notice, the 
office of which is to bring the defendant into court, and inform 
him what he is to answer, can only be looked to, when recited in 
the judgment entry for the purpose of curing defects. If the de- 
fendant would object to the cause of action set out in the notice 
he should appear and contest it; where this is not done, we will 
not allow the recital in the judgment entry to be contradicted by 
the notice, even if it could be done under any circunistances. In 
this view, it is entirely immaterial whether the second assignment 
of errors, is sustained by the record, as it is not available. 

3. The record, after stating that the note was made by the de- 
fendant, and Andrew Armstrong was the payee, avers that it 
«was duly and regularly indorsed to the said Branch of the Bank 
of the State of Alabama at Mobile.” Now, the indorsement could 
only be duly and regularly made by the payee, and the averment 
recited must be considered as equivalent to a special allegation 
that such is the fact. } 

4. It is stated in the judgment entry, that the defendant had 
thirty days notice, that the plaintiff «on this day, would move for 
judgment against him.” Terms could not well be conceived 
more explicit to show, that the motion was made at the time in- 
dicated by the notice, even if it were essential to the regularity of 
the judgment that it should so appear. : 

5. The judgment, instead of being rendered in favor of the 
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plaintiff, by its corporate name, is, «that the President of the 
Branch of the Bank of the State of Alabama at Mobile, recover, 
&e.” This is an irregularity, yet it must be regarded asa cleri- 
cal misprision, not fatal to the judgment, but amendable under the 
act of 1824, «to regulate pleadings at common law,” at the costs 
of the plaintiffin error. It has been repeatedly adjudged, that a 
judgment against an executor or administrator, de bonis propriis, 
is a mere misprision, and by analogy, we think the mistake in *the 
present case cannot be considered more serious. 

There is then, no error which authorises the reversal of the 
judgment, but it will be so amended as to be rendered in the cor- 
porate name of the defendant in error, and the plaintiff will pay the 
costs of this court. 


RAVISIES v. ALSTON, rruster. 


i. A deed conveying land and personal property in trust, to pay debts, cannot be 
used in evidence on the certificate of the clerk that it was acknowledged or prov- 
ed to have been executed before him, but the fact of its execution must be estab- 
lished by proof aliunde. 

2. A deed cannot be excluded by the Court, because of alterations or erasures ap- 
parent on its face. 

3 A deed of trust conveying land, slaves, mules, plantation utensils, &c., also corn, 
fodder and bacon, giving to the trustee the management of the plantation during 
the current year, and devoting the proceeds thereof to the payment of the debts 
to seeure which the deed was made, is not fraudulent per se. 

4. The possession of the grantor, when consistent with the deed, is not a badge of 
fraud: after default, and when the property is liable to sale, such an inference 
will arise, but will be open to explanation. 

5. After a sale of the trust property, and purchase thereof bona fide by the cestuis 
que trust, it is not a badge of fraud that they permit the grantors, who were 
their parents, to remain on the land. j 


Error to the Circuit Court of Marengo. 


38 
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The plaintiff in error having obtained a judgment and execution 
against Samuel Pickeriig, which was levied on a negro, affida- 
vit was made, and the property claimed by the defendant in error 
as trustee, and upon issue joined, the jury iound for the claimant. 

Pending the trial a bill of exceptions was taken, from which it 
appears that the claimant intreduced a deed, dated 8th April, 
1840, executed by the defendant in execution to the claimant, in 
trust, to secure certain debts therein mentioned, which was also 
executed by the trustee and the cestuis que trust. By the deed, 
the defendant in execution conveyed a considerable quantity of 
land and slaves, horses, mules, oxen, cattle, sheep and hogs, wag- 
ons and plantation: utensils ; also, fifteen hundred bushels of corn, 
one thousand pounds of fodder, and six thousand pounds of ba- 
con, “ and all the right, title, claim, and control of the crops to be 
raised the present year on the plantation on which he now resides, 
and hereby abandons all claim, right, title, and interest to the 
same, to the said trustecs and their assigns.” 

It was further stipulated, that the maker of the deed should 
remain in possession of the property before mentioned, until the 
Ist March, 1841, and until he gives possession to the said trus- 
tees, after making default in the payment of the debts before. 
mentioned. The debts secured by the deed were due and be- 
coming due during the ensuing year, and on a considerable por- 
tion the beneficiaries of the deed were surcties. 

It was «further agreed that if after selling enough to pay and 
satisfy the said William J. Powell and the said Richard R. Pick- 
ering, and the debts in which they or cither of them are his secu- 
rities, there shall be any of the property herein before mention- 
ed left, it shall be and remain the preperty of the said Samuel 
Pickering, ali the purposes of the trust being satisfied.” 

The deed was acknowledged before a justice of the peace by 
all the parties to it, on the 27th April, 1840, and recorded on the 
same day in the clerk’s office of Marengo county court. 

The claimants offered to read the deed upon the certificate of 
acknowledgment, without calling the subscribing witnesses ; to 
which the plaintiff objected, but the objection was overruled, and 
the plaintiff excepted. 

The plaintiff next objected to the reading of the deed, upon the 
ground that there were interlineations and erasures, apparent on 
its face, not shown to have been made before the deed was exe- 
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cuted, which the court also overruled, and the plaintiff excepted. 

The plaintiff further objected to the reading of the deed, be- 
cause by its terms, there was a substantial benefit reserved to the 
grantor, which rendered it fraudulent and void ; which was also 







overruled, and the plaintiff excepted. 

The proof at large, adduced upon the trial, conduced to show, 
that the debts secured by the deed were the bona fide debts of 
Samuel Pickering, and that these debts, upon which the cestuis 
que trust, his son and son in law were his sureties, had been taken 
up and paid off by them. That the deed conveyed the whole 
property of Samuel Pickering. That a short time after the law 
day of the deed, the property was exposed to sale by the trus- 
tees, which sale was open and fair, and at which the property 
sold at good prices. That at the sale, the cestuis que trust be- 
came the purchasers of nearly the whole property, real and per- 
sonal. That the crop of 1840 was marked in the name of the 
trustces, sold by them; and the proceeds appropriated to the pur- 
poses of the trust. That Samucl Pickering and his wife were el- 
derly persons, and that his wife, for about two years, had been in 
a bad state of health, and that he and his wife had resided on the 















premises from the date of tlic deed to the present time. 

The counsel for the plaintiff requested the court to charge, 
that the fact of Samuel Pickering having res'd2d upon tle pre- 
mises from the date of the deed continually to the present time, 
was one from which they might infer fraud in the deed, which 
charge the court refused, and the plaintiff excepted. 

Judgment being rendered for the claimant, he prosecutes this 
writ, and assigns tor error the matter of the bill of exceptions. 














Peck & Criarke, for plaintiff in error, contended, that the deed 
was read without any legal proof of its execution —{2 Ala. Rep. 
203] and that it shoutd not have been read without proof that the 
erasures and interlineations were made before it was executed. 
[2 Wendell, 555.] 

That the deed, upon its face, is fraudulent and void, because it 
secures to the maker a substantial benefit. [11 Wendell, 187.] 
Because it conveys perishable articles which are left in the pos- 
session of the maker. [4 Yerger, 541.] Because many of the 
debts secured by the deel, were past due when it was made, and 
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the maker was entitled to the possession of the property for near- 
ly a year after. 

The charge asked for should have been given by the court ; 
the possession after the sale, was clearly a badge of fraud. 

If the deed is void in part, it is void in toto. 


Lyon, contra, maintained that as the deed included lands, as 
well as personal property, it was properly admitted in evidence 
upon the probate. [Aik. Dig. 88.] 

As to the objection on account of erasures, he cited 12 Viner’s 
Ab. 58; 1 Peters, 369; 1 Dall. 67; 5 Har. & Johns. 36. 

As to the objection that perishable property was conveyed, he 
denied that this was like the case cited from 4th Yerger. Here 
the profits of the farm were conveyed, and the provisions, corn, 
&c. was necessary tomakeacrop. He cited 11 Wendell, 240, 
as in point; also, 2 Johns. C. R.579; Cowper, 566. 


ORMOND, J.—The first question presented for our conside- 
ration is, whether the deed executed by the defendant in execution 
to the claimant, was properly admitted in evidence upon the cer- 
tificate of its acknowledgment and probate, without calling the 
subscribing witnesses. 

In Bradford v. Dawson & Campbell, [2 Ala. Rep. 203,] we 
held that the purpose of the act of 1828, requiring the registra- 
tion of conveyances, made in trust to secure the payment of debts, 
was to give notice merely, and that when a deed so recorded was 
offered in evidence, it must be proved as any other written instru- 
ment. It is true the decision in that case was upon a deed con- 
veying personal property only, but we are unable to perceive that 
that makes any difference. In all cases of this kind, the question 
of fraud is involved in the enquiry before the jury, and it is clear- 
ly the right of the creditor, not only to have the fact of the execu- 
tion of the deed proved, but also the time when it was made, and 
all the circumstances attending its execution. It would be ex- 
ceedingly difficult, and frequently impossible, for the creditor to 
unravel a fraudulent transaction, consummated by deed, if the 
ex parte proof of witnesses, or the ex parte acknowledgment of 
the grantor were prima facie evidence of these facts. 

The counsel for the defendant in error relies on the act of 1803, 
(Aik. Dig. 88,] which makes the probate of the deed conveying 
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land, evidence of the execution of the deed, without further proof. 
The two acts are essentially distinct—the first provides for the 
registration of absolute conveyances—the second, for deeds con- 
veying land on condition. The object of the act of 1828 is to 
prevent frauds, whilst the first was desigued for notice merely. 
But the principal reason for the distinction we are making is, that 
the act of 1803 expressly declares that the probate certified by 
the proper officer, shall be received in evidence in any court, as 
if the deed were then produced and proved, whilst the act of 1828 
is entirely silent on this subject, and in our opinion it would be 
going great lengths for this court to interpolate such an impor- 
tant alteration in the law of evidence, unless the objects on which 
the statutes were to operate, as well as the purpose to be accom- 
plished by them, were identical. So far is that from being the 
case in this instance, that the manifest design of the Legislature, 
in the last enactment, would be frustrated by such a decision. — 
We are therefore clearly of opinion, that the deed was improper- 
ly admitted in evidence without proof of its execution, as well as 
proof of its registration, as the statute requires. 

Although this point must reverse the case, as it has been argued 
on all the points presented on the record, it is proper that a deci- 
sion should be made on them, that the case may be finally decided 
below. 

The introduction of the deed was further objected to, because 
of interlineations and erasures apparent on its face. This objec- 
tion cannot prevail. A deed is not necessarily void, though a 
material alteration may have been made in it after its execution, 
as it may have been done by consent of the parties, or may have 
been made before delivery. The effect, therefore, of an alteration 
or erasure upon the deed, depends on the proof of extrinsic facts, 
and cannot be determined by the court, on a motion to exclude 
the deed. Anciently, it appears, this matter was tried by the 
judges on a view of the deed, but now it is only triable by the ju- 
ry. [1 vol. Shep. Touch. 69.] But in this case the parties to 
the deed make no objection to it, but admit its validity, and it is 
not easy to perceive on what principle a third person could ob- 
ject toit for that cause, unless indeed the erasures and interlinea- 
tions were evidence of a fraud between the parties, to the injury 
of creditors. 

It is further maintained by the counsel for the plaintiff in error, 
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that the deed is void, because it secures a substantial benefit to 
the grantor. It is very clear that a debtor in failing cireumstan- 
ces, cannot place his property, by an assignment or deed of trust, 
beyond the reach of his creditors, and yet reserve a portion of the 
property or an interest in the proceeds to himself. But such is 
not the fact here. ‘The deed to be sure, provides, that if after pay- 
ing the debts, to secure which the deed was made, there should 
be aresidue, it should be paid to the maker of the deed.» This 
provision is merely what would have been the legal effect of the 





conveyance, ifno such stipulation had been made. The deed is 
not a general assignment jor-the beneiit of all the creditors, but 
special for the benefit of a few, and atier satisfying the purposes of 
the deed, the surplus, ifany, would revert to the grantor by opera- 
tion of law. A stipulation to that effect cannot, therefore, be 
fraudulent. [Johnson v. Cunningham, 1 Ala. Rep. 258.] 

It is also contended, that as a portion of the property conveyed 
by the deed was perishable in its nature, such as corn, fodder, 
bacon, &c., and would be destroyed in its use, and as the posses- 
sion of it was secured to the grantor for cne year, and conse- 
quently the right to use it—that sucha provision was fraudu- 
lent as against creditors, and vitiated the entire deed. 

We do not doubt that a stipulation in a deed of trust, reserv- 
ing property for the use of the grantor, which must be exhausted 
in such use, is fraudulent and void, and we agree entirely in the 
views taken by the Supreme Court of Tennessee, in the case of 
Somerville v. Horton, [4 Yerger, 559.] In that case, the articles 
attempted to be placed beyond the reach of creditors, and secur- 
ed for the use of the grantor who kepta tavern, were whiskey, 
brandy, flour, wine, sugar, coflec, condles, wood, hay, &c. The 
court say, “the circumsiances in this case, that the debtor must 
necessarily have used, and of course consumed the articles mort- 
gaged, stamps this deed with a character not to be mistaken, as 
intended to cover the articles in a course of daily and rapid con- 
sumption from seizure by execution, until he could convert them 
to his own use, in supplying his house of entertainment.” 

It is only necessary to contrast that case with the present 
to perceive the difference between them. The property convey- 
ed by this deed, consisted of land, slaves, mules, horses, planta- 
tion utensils, &c., with the right to sell and dispose of the crop to 
be grown during the current year, to pay the debts secured -by 
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the deed. The corn, fodder, bacon, &c., were necessary to pro- 
vision the plantation, and to the making of the crop, for which 
purpose, and not for the use of the grantor, they are reserved in 
the deed. It may also be remarked, that unlike the case cited 
from 4 Yerger, these articles although destroyed by the use, dur- 
ing the year, would not be converied into money, but would be 
reproduced by the cultivation of the plantation. How far it 
might be allowable to extend assignments of this character, or 
whether they could continue beyond a single crop, it is not ne- 
cessary now to determine, but within that limit, and with the 
power given by statute to every creditor to pay the debt secured 
by the deed, and substitute himself to the condition of the prefer- 
ed creditor, it does not appear to be liable to abuse. 

The principle of the case of Cunningham v. Freeborn, [11 
Wend. 240,] affords countenance to the view here taken. In that 
case, the conveyance was of work-shops, furnaces, &c., with the 
raw material, with power to the trustee to work up the raw ma- 
terials, and sell the articles to be thus manufactured, to pay the 
debts secured by the deed, and the Supreme Court of New York, 
sustained the deed of assignment. 

It is not a badge of fraud that the grantor remained in posses- 
sion after the execution of the deed, as such possession was con- 
sistent with its terms, and the debts, or a considerable portion of 
them, to secure whichit was made were not due. Afterdefault and 
when the property, by the terms of the deed, was subject to sale, 
such an inference would arise, but even then would be open to ex- 
planation. 

Nor was it a circumstance from which fraud could be inferred, 
that the son and son-in-law of the grantor, who became the pur- 
chasers of the trust property at the sale, and who were the prin- 
cipal beneficiaries under the deed, permitted their aged parent, to 
remain on the premises, after such purchase. Ifthe sale was fair 
and the purchase bona fide, the facts supposed, instead of being 
a badge of fraud, entitle the parties to commendation. 

For the error of the court, in permitting the deed to be read in 
evidence without proof of its exeeution, the judgment must be re- 
versed, and the cause remanded. 
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1. An absolute bill of sale was made of a slave, who was hired out for twelve 
months, more than half of which time was unexpired; the vendor retained pos. 
session for a year, or perhaps more, after the time of hiring—the vendee, repeat. 
edly admitting that the greater part of the purchase money was unpaid, and 
that the vendor was entitled to the slave untilit was paid: Held, that whatever 
might be the legal effect of the bill of sale upon the rights of the parties, the facts 
warranted the inference, that the vendor’s possession was under a contract crea» 
ting a pledge or lien. 

2. The admission in a bill of sale, that the purchase money was paid, is not con. 
clusive against the vendor, and will not be allowed to defeat a promise subsequent 
ly made for its payment, so as to invalidate a lien given to him. 

3. Service of the writ is a sufficient demand in an action of detinue. It may be 
necessary to prove a previous demand, where the plaintiff seeks to recover dam- 
ages from a day before suit brought. 

4. Where there is conflicting evidence upona point, no matter how strongly it in- 
clines to a certain conclusion, the court should refer it to the jury to determine 
what it proves. 


Waar of Error to the Circuit Court of Shelby. 


This was an action of detinue, brought by the plaintiff in error, 
against the defendant, for the recovery of a female slave, named 
Mahala, aged about twenty-two years, and her two infant chil- 
dren, the one about two years, and the other about one year old. 
The cause was tried on the general issue, and a verdict returned 
for the defendant, on which a judgment was rendered against the 
plaintiff for costs. 

On the trial, the plaintiff excepted to the ruling of the presiding 
judge, in the refusal to charge the jury, and in certain charges 

iven, as hereafter shown. The plaintiff introduced, and proved 
a bill of sale from Lucy Hester, to himself, dated the 10th Febru- 
ary, 1839, in which she acknowledged to have received of him 
five hundred dollars in full payment for the slave Mahala, in con- 
sideration of which, she (in the language of the bill of sale) war- 
ranted and defended the title to Mahala, to him, to his heirs, &c., 
against herself and every other person. He also proved, that at 
the time the bill was executed, Mrs. Hester was the owner of the 
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slave, and that he paid her fifty dollars in paper, the remaining 
four hundred and fifty dollars she required in specie, which the 
plaintiff not then having, he agreed to pay in a short time. 

Evidence was also adduced tending to show, that Mahala 
was to remain in Mrs. Hester’s possession-until the plaintiff paid 
her the balance of the purchase money; and that some short time 
after the execution of the bill, the plaintiff went to the defendant, 
who had hired the slave for twelve months, with a request or 
order, that he would deliver her to the plaintiffif he was willing 
to rescind the contract of hiring. But the defendant refused to 
accede to the request. On the 15th September, 1840, Mrs. Hes- 
ter sent a letter to the plaintiff, by her brother, informing him, 
that the defendant was willing to give up Mahala, and urging 
him to come immediately and take her, and pay the money for 
her, or deliver up the bill of sale and receive his money back. A 
short time after this letter was written, the plaintiff came from his 
home in Coosa county, to the defendant’s residence in Shelby, 
where Mrs. Hester resided, and presenting something to her in 
a bag or bags, said (in the language of one witness, « Aunt here 
is your money, count it.”. Two other witnesses, speaking of the 
same interview, stated that when the plaintiff presented the bags, 
he said to Mrs. H. that he wished, or expected her to take two 
hundred dollars that was coming to him from his grand-mother’s 
estate, and the residue he would pay in specie ; this was refused 
by her, and she in turn offered to refund him in specie, the fifty 
dollars, with interest, which she had previously received of him. 
A second interview was proved to have taken place the same day 
in which Mrs. H., proposed to receive the four hundred and fifty 
dollars in specie, and give up the slave; to this offer, the plaintiff 
replied by offering to pay two hundred and fifty dollars in specie, 
if she would take the residue in a claim on his grand mother’s 
estate—but this she declined. 

Mrs. H. retained the possession of Mahala, up to the time of 
her death, which occurred at defendant’s house. The defendant 
offered to prove that he was executor of Mrs. H., by producing 
her will, and letters testamentary to him thereupon; this evidence 
was objected to by the plaintiff, but admitted by the court. 
Further, it was proved, that Mahala, was sold by the defendant 
as executor of Mrs. H., before this suit was brought; that the 
plaintiff exhibited his bill of sale and bid for the property, although 
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he first forbid it to be sold. Lastly, it was shown that the de- 
fendant had a knowledze of the facts which transpired in ‘the in- 
terview between the plaintiff and Mrs. H., at his house. The 
value of the slaves in controversy, and the birth of the children 
since the bill of sale was executed, were shown. This was all 
the evidence in the cause. 

The plaintiff's counsel moved the court to charge the jury, that 
the bill of sale by Mrs. H. to the plaintiff invested him with the 
absolute ownership of Mahala,—both the right of property and 
possession, and it was not competent to show, by parol proof, that 
the sale was conditional. This charge was refused by the court, 
who charged the jury, if they believed from the evidence, that it 
was the agreement of the parties at ‘the time the bill of sale was 
executed, that the slave was not to be delivered until after the pay- 
ment of the balance of the purchase money, then the bill of sale 
did not invest the plaintiff with the absolute ownership, and he had 
no right to recover possession until he paid, or offered to pay, the 
balance due upon the purchase. 

The plaintiff requested the court to charge the jury, that the 
sale by the defendant was such a conversion of the slaves by him, 
as rendered a demand unnecessary to support the action. This 
charge was refused by the court. 

The plaintiff also requested the court to charge the jury, that 
conceding the necessity of a demand, the exhibition by him of his 
title, and forbidding a sale, when the slaves were sold by the de- 
fendant, amounted to a demand in point of law. This charge was 
refused by the cnurt, who charged the jury, that if they believed 
the sale from Mrs. H. was conditional, and that he had not made 
a legal tender of the residue of the purchase money, then, the de- 
fendant’s possession of the slaves, as executor of Lucy Hester, 
was a lawful possession, and it would require a special demand 
with a legal tender of the balance of the purchase money to ena- 
ble the plaintiff to maintain this action. And even if they believ- 
ed the tender to Mrs. H. was a legal tender, yet as defendant was 
her executor, a special demand and tender was necessary to sup- 
port the action against the defendant individually. | 


Moopy, for the plaintiff in error. 
Peck, for the defendant. 
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COLLIER, C. J.—The view which we take of this case ren- 
ders it unnecessary to inquire what, in point of law, was the effect 
of the bill of sale made by Mrs. Hester, to the plaintiff, or rather, 
whether it transferred not only the right of property, but a right 
to the immediate possession. From the evidence recited in the 
bill of exceptions, it is apparent, (in fact not disputed) that the 
slave Mahala, was hired out at the time the contract was made; 
that Mrs. Hester, more than eighteen months thereafter, wrote a 
letter to the plaintiff, urging him to come and pay the purchase 
money and take her away; that the plaintiff, by his acts, as well as 
what he said, admitted the right of his vendor to retain the pos- 
session unti] four hundred and fifty dollars, due on the purchase, 
was paid or tendered. Now, even conceding that the bill of sale 
gave a legal right to demand the slave by suit, without the per- 
formance of any previous act on the part of the plaintiff, yet the 
permitting of Mrs. H. to retain her, and the admissicn of her 
right to do so, until the purchase money was paid, afford irresis- 
tible evidence, that Mrs. H. held her under a contract, creating a 
pledge or lien. Nor can it be objected to this proof, that it shows 
a parol stipulation, made contemporancously with the bill of sale; 
for, even if it was then made, it was afterwards repeatedly ac- 
knowledged, and each acknowledgment may be regarded as giv- 
ing validity to a contract, which in its inception, was binding, in 
morals, at east. [See Long on Sales, 188.] 

The admission in the bill of sale, that the purchase money had 
been paid, is not conclusive against the vendor, and could not be 
set up in bar of an action brought for its recovery, much less can 
it be allowed to defeat a promise subsequently made for its pay- 
ment, so as to invalidate a lien given to the seller. [See 2 Phil. 
Ev. C. & H’s notes, 217, and 3 Id. 1441, and cases there cited.] 

Proof of a demand of the slaves previous to the commencement 
of the suit, was not necessary to entitle the plaintiff to his action. 
The service of the writ is a sufficient demand in detinue, and it is 
only necessary on the general issue, to prove an anterior demand, 
to entitle the plaintiff to damages from a previous day. [Shepard’s 
adm’rs, v. Edwards, 2 Haywood’s Rep. 186; Tunstall v. Mc- 
Clelland, 1 Bibb’s Rep. 186.] 

The instruction then, prayed by the plaintiff's counsel, on this 
point, should have been given to the jury. 

One of the witnesses examined at the trial, stated facts from 
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which a jury might have inferred a tender and refusal, viz: when 
the bag, or bags, said to contain the specie to pay Mrs. H. the 
amount due forthe slaves, was throwndown, and she was requested 
to count the money, she refused to receive it. Now, the testimony 
of this witness, should have been disregarded by the jury, oppos- 
ed as it was by the other. witnesses, if they were equally respect- 
able; and the evidence in respect to a subsequent offer to deliver 
up the slaves upon the payment of four hundred and fifty dollars, 
if credited, would have entirely done away the effect of a pre- 
vious tender. Yet it was a question of fact for the solution of the 
jury, whether the tender was dispensed with, or made, or whether 
any,and which of the witnesses was entitled to the highest de- 
gree of credit, and the jury might have concluded that the tender 
was sufficient. It cannot be assumed, that the plaintiff has not 
been prejudiced by the charge, that a demand should have pre- 
ceded the action, and was indispensable to its maintenance, for 
though the jury may have been satisfied that he made a tender, 
or was excused by the defendant’s refusal made in advance, from 
making it, yet they would have been obliged, from the absence of 
proof of a demand, to find for the defendant. It is then clear, that 
the circuit judge committed a fatal error, in instructing the jury, 
that evidence of a fact, not at all material, should have been ad- 
duced to entitle the plaintiff to their verdict. 

We regret the necessity ef reversing the judgment in this case, 
as justice has probably been done between the parties. But we 
have no discretion in the matter. 

The judgment is reversed, and the cause remanded. 


BETHEA v. McCOLL, et ats. 


1. Where slaves and other property were given to infants by deed, and one of the 
conditions of the gift was, that the donees were to keep the negroes and other 
property together, in the possession of their mother, for their use and benefit, un- 
til the youngest came of age—Held, first, that the mother was thereby createda 
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trustee, to appropriate the avails of the labor of the slaves to the maintenance of 
the infants, the father being insolvent : Second, that as the infants had no land 
to cultivate, it was proper in the mother to provide land for that purpose, and 
that the trust fund was not the crops made by the slaves, assisted by others 
which the mother procured, nor the price of the hire of such slaves, but the ac. 
tual value of the labor of the slaves: Third, that to ascertain the trust fund, an 
account must be stated.annually, charging her with the value of the labor of the 
slaves, and giving her credit for a reasonable sum, for her care, attention and la- 
bor in the supervision of the slaves, also for the board and clothing of the chil- 
dren, and for all monies expended in their education, and for medical attention 
during sickness. That if the balance of the account thus stated, was against 
her in any one year, she might carry it forward to succeeding-years, when"the 
balance might be in her favor, but could not lessen the principal of the trust 
fund, without first obtaining an order from the chancellor. 


Error to the Chancery Court at Cahawba. 


The bill in this case was filed by the defendants in error against 
the complainant and wife, for an account of certain slaves and 
other property, conveyed to them by the plaintiff in error, by the 
following deeds : ; 

Know all men by these presents, that I, Tristram Bethea, of 
the district of Marion, South-Carolina, in consideration of the 
friendship and intimacy, love and affection which I have and bear 
unto John McColl, Solomon 8S. P. McColl, Daniel T. McColl, 
Philip B. McColl, and Tristram B. McColl, minors:and sons of 
Daniel’ T. McColl, and also for divers other good causes me 
thereunto moving, have given, granted, &c., to the above named 
John, &c., the following slaves and other property, viz: Tina, a 
negro woman slave, Edmund, a negro man, and Matilda, a ne- 
gro girl; also one horse, one mare, and cart, two feather beds, 
two counterpanes, eight white sheets, four bed covers, two bed 
quilts, and four pair of blankets, to have and to hold the said ne- 
gro slaves, and other property, unto the said John, &c. to the on- 
ly proper use and behoof of the said John, &c,, their heirs and as- 
signs, against me the said donor, my heirs and assigns ; all of 
which said negroes and other property, I, the said Tristram Be- 
thea haye put the said donees in possession of by the delivery 
thereof. And I the said Tristram Bethea, as one of the consider. 
ations of the grant, require the said donees to keep the said ne. 
groes and other property together, in the possession of their mo- 
ther, Margaret McColl, for the use and benefit of the said donees 
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until Tristram, the youngest, shall arrive at the age of twenty-one 
years. In testimony, whereof, &c. 
Tristram Berura, (Seal.) 

Upon the same day the plaintiff in error executed another deed 
in all respects like the preceding, and with the same condition, 
by which he conveyed a negro slave named Henry, to Tristram 
and Philip B. McColl, two of the donees previously provided for. 

The bill alledges that the said property came to the possession 
of the mother of the complainants ; that their father soon after 
died, and subsequently the plaintiff in error married the widow. 
The bill also charges various acts of mismanagement of the trust 
fund ; that the trustee has exchanged one of the slaves for an- 
other, and taken the title in her own name; that with the pro- 
ceeds of the fund she has purchased a tract of land and two ne- 
gro girls, and taken the titles in her own name ; that the trustee 
and her husband claim the property as their own, refuse to edu- 
cate them, &c.; with other charges of a like nature. 

The prayer of the bill is for an account, and the appointment 
of another trustee. John and Philip, two of the donees, have de- 
parted this life, and the bill is filed by the remaining three, two of 
whom are minors. 

The plaintiff in error, the husband of the former Margaret Mc- 
Coll, answered the bill, admitted the execution of the deeds, the 
design of which, he insists, was to provide for a destitute family, 
and to protect the property from being taken for the debts of 
Daniel T. McColl, who was insolvent. He insists that the labor 
of the slaves was not more than sufficient to support the family ; 
that the slaves and land were purchased by the industry and 
economy of the trustee, aided by him; that the children were 
supported and educated, &c. from the labor of the slaves. 

The mother of complainants has not answered the bill; a de- 
cree pro confesso, was taken before the register for the failure of 
the defendants to answer, but was afterwards set aside. 

The chancellor referred the cause to the master to state an ac- 
count, which he accordingly did, finding that the eighty acres of 
land and the twe slaves mentioned in the bill were purchased 
with the proceeds of the trust fund ; that the trustee was indebt- 
ed tothe general trust fund $1916, and to Tristram McColl indi- 
vidually. $187 75; for which a decree was rendered. 

Many exceptions were filed to the master’s report, which were 
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overruled, but need not be here set out, as they are explained in 
the opinion of the court. 

The assignments of error, are, 

Ist. Mrs. Bethea has not answered, nor is there any decree 
pro confesso against her. 

2. Administration should have been granted on the estates of 
John and Philip McColl, and their legal representatives, parties 
to the bill. 

3. The trustee was not liable to an account for profits before 
the youngest child came of age. 

4. In overruling the exceptions to the report. 

5. The bill should have been dismissed. 


WiuraMs, for plaintiff in error. 
N. Cook, contra. 


ORMOND, J.—The deeds under which the complainants 
derive their claim, convey to them a clear legal title in the slaves, 
and other property included in them. The clause which requires 
the donees to keep the property in the possession of their mother, 
for the use and benefit of the donees, excludes the idea that she 
had any interest cither in the property itself, or its avails, and has 
the effect ascribed to it by the chancellor, of making her a trus- 
tee for her children. The effect of the deed cannot be varied by 
the subsequent declarations of the grantor. If there was a mis« 
take of the drafts-man in drawing the deed, by which it was made 
to indicate an intention different from that contemplated by the 
grantor, it could be reformed in a court of chancery. That the 
intention was not truly expressed in the deed, rests on the as- 
sertion of the grantor, in his answer, unsupported by proof. It 
is also open to the objection that he has now an interest adverse 
to the complainants, having married their mether. But indepen- 
dent of this consideration, the deed cannot be impugned except by 
clear and satisfactory proof that by mistake it was incorrectly 
drawn, and thus made to speak a language different from that in- 
tended by the grantor. No such proof being made the deed 
must be its own interpreter ; and that, in plain and intelligible lan- 
guage, declares that it was made for the use and benefit of the 
children ; the mother not being named at all, except as the depo- 
sitory of the property, until the youngest child becomes of age. 
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This being the legal effect of the deed, the argument of the 
counsel for the plaintiffiri error, that the mother of the complain- 
ant’s. could not be called on to account for the proceeds of the 
property of the infants in her hands, for their support, cannot be 
maintained. 

In general, a father is required to maintain his children, if of 
ability to do so, although they may be entitled to property in their 
own right. [Butler v. Butler, 3 Atkins, 59; Darley v. Darley, 
ib. 399.] Formerly, it appears to have been considered, thateven 
where the fund was expressly given for the maintenance of the 
child, the father, if of ability, must, notwithstanding, educate and 
support him. [Andrews v. Partington, 3 Bro. C. C. 60.] But 
that rigorous rule has since been, if not departed from, at least mo- 
dified, and the court will, in general, direct the trust fund, to be 
employed as directed by the donor, without reference to the abil- 
ity of the father. [Hoste v. Pratt, 3 Vesey, 729; Sesson v. 
Shaw, 9 ib. 285; Fairman v. Green, 10 ib. 45.] 

All the cases, however, agree, that where the father is not of 
ability to maintain his child, the fund may be thus appropriated. 
In this case, the father was insolvent, and therefore there can be 
no doubt that the children must be maintained from the profits of 
the estate devoted by the grantor to that purpose. 

The property thus set apart for the support of those five chil- 
dren, was four slaves, two males and two females, two horses, a 
cart, and some inconsiderable articles of household furniture, and 
it would not, under good management, seem to be more than suf- 
ficient for that purpose. But the children insist that it was, and 
that large profits have been made from it beyond their mainte- 
nance ; and although the suit wears rather an ungracious aspect, 
it is their right to insist on a settiement of the trust. 

What is the character of the trust? The donees are required, 
as one of the considerations of the grant, (conditions doubtless 
being meant) to keep the slaves and other property in the pos- 
session of their mother, for their use and benefit, until the young- 
est became twenty one years of age. The primary object then 
was the maintenance of the donees ; to secure that result the en- 
tire property was to remain in the possession of the mother until 
the youngest was ofage. It was obvious that the slaves could be 
of no value, unless employed at labor, and it seems equally clear 
that the donor did not contemplate that they should be hired out. 
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It was then the services or labor of the slaves, under the super- 
vision of the mother, from which-a fund was to be raised for the 
support and education of the children, and as the children had no 
{and which the slaves could cultivate, it must have been contem- 
plated that the mother should procure land for that purpose, and 
it appears that she did. By the bounty of the donor, she was fur- 
nished with land, the assistance of other slaves, and aid in money, 
to enable her to cultivate it. It is not alleged in the bill, nor does 
it appear from the proof that this was a donation to the children, 
but appears to have been désigned as an aid to the mother, whose 
husband was insolvent, and died soon after-the deed was made. 

It is very clear, from this statement, that the trust fund was not 
the crops made by the joint labor of the four slaves, and others 
procured by the mother, on land to which the children had ne 
claim, but it was the actual value of the labor of the four slaves. 
To convert the mother, who was acting pursuant to the trust, 
and entitled to the possession of the slaves, into a hirer of the 
slaves, would be doing her the greatest injustice. It is notorious 
that the hiring of slaves for agricultural purposes, is generally 
ruinous to the hirer, and not unfrequently also, injurious to the 
owner. By being treated as the hirer of the slaves, she would 
doubtless be a considerable loser, and although she cannot be a 
gainer by it, it is very clear that she cannot be subjected to a loss 
while she acts in conformity with the trust, which she appears to 
have done. 

The master has ascertained the fact to be, that two negro girls 
Betsey and Charlotte, and a small tract of land were purchased 
by the mother with the trust fund. He attains this conclusion 
from the proof of witnesses, that they were purchased with mo- 
nies arising from the sale of crops made by the trustee, and that 
she had no other means. The fund here considered by the mas- 
ter as the trust fund, was the joint product of the labor, not only of 
the four slaves, before mentioned, but also of others furnished by 
the plaintiff in error, with occasional hired slaves, with plantation 
tools furnished by the plaintiff in error, and also land upon which 
the crops were made. As already stated, the trust fund was the 
actual value of the labor of the four slaves, and the state of the 
fund could only be ascertained by stating an account, charging ~ 
the trustee with the amouit of such value, deducting therefrom 
the expense of clothing, feeding, tax, and medical attendance, of 
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any of the slaves ; and giving her credit by a reasonable sum for 
her labor and attention in the supervision of the slaves, also for 
the board and clothing of the children, and for all monies expend- 
ed in their education, also for medical attendance during sickness, 
and if during a long protracted illness extraordinary attention 
was necessary, she would have the right to make a charge for it. 
If the balance of the account thus stated annually, was against 
her, it would constitute a part of the trust fund, for which she 
would be responsible. Ifthe balance was in her favor, she might 
carry it forward to succeeding years, when the balance might be 
against her, but she could not be permitted to lessen the principal 
of the trust fund, without first obtaining an order of the chancel- 
lor to that effect. 

The ascertainment of the value of the labor of a slave, is a mat- 
ter of some difficulty, as it depends upon the ability of the slave to 
perform labor—the quality of the soil upon which it is employ- 
ed—the skill with which it is directed—and the price of its pro- 
duct ; but we think a sufficient approach to certainty may be 
made in this case, by taking the opinion of well informed planters 
acquainted with the facts. It may be added, that this appears to 
be the only practicable mode which can be resorted to in this 
case, and we hesitate not to say that the account should be stated 
with liberality towards the trustee. 

The general principle is undoubted, that a trustee cannot make 
a profit for himself by the employment of the trust fund, and if it 
be used in the purchase of property, the cestui que trust may, at 
his election, take the property thus purchased, unless it has come 
to the possession of a bona fide purchaser without notice of the 
trust. So also, ifthe trust fund be invested in trade, the trustee 
must account for the profits. [Taylor v. Plumer, 3 M. & 8. 
575; Spencer's adm’r v. Whitaker, 3 Porter, 297. See also the 
authorities collected by Lewin on Trusts, 201, 4; and 2 Story’s 
Equity, 503, 7.] 

As already stated there was no evidence before the master 
authorizing him to conclude that any property had been purehas- 
ed with the trust funds by the trustee. As it regards the land it 
is shown that a considerable portion ofthe purchase money was 
advanced by the plaintiff in error. 

In regard to compensation to the trustee, it may be proper to 
remark, that the English rule, that trusts are honorary, and the 
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trustee not entitled to compensation for his labor, time and trou- 
ble, has never: prevailed, at least, in its full extent, in this State. 
It is the universal practice to allow executors and administrators 
a commission, as a compensation for their loss of time and trou- 
ble in executing the trust, And inthe case of Spence v. Whita- 
ker, [3 Porter, 327,] this court sanctioned the allowance of a rea- 
sonable compensation to the trustee for his time and trouble. So 
in Green v. Winter, [1 J. C. C. 37,] Chancellor Kent, while ad- 
mitting the binding force of the English rule, as to commissions, 
allowed the trustee four dollars a day for his time and expences. 

We can sce no reason for making any distinction in the atcount 
between the period of time which elapsed before the marriage of 
the mother of complainants with the plaintiff in error in 1836, 
and the subsequent time. As by that act a control was given 
over the property, not contemplated by the deed, it might have 
been a sufficient reason for removing her from the trust, but until 
that was done she must be considered as trustee, with all the re- 
sponsibilities and immunities which attach to her office under the 
deed, her husband being jointly responsible with her for her acts. 

As the case must go back, it is also proper to state that it was 
erroneous to decree a transfer of the land which Mrs. Bethea 
held in her own right, as she had never answered the bill, nor 
was there a decree pro confesso im force against her. There 
was no necessity to take out letters of administration upon the 
estates of the two bréthers who died during infancy. The survi- 
vors were their heirs at law, and as they had no capacity to con- 
tract debts, cannot be presumed to haye any creditors. 

It results from this examination that the chancellor erred in 
overruling the exceptions to the master’s report, and his decree 
is therefore reversed, and the cause remanded, that an account 


may be stated conformable to this opinion. 
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1. A bond given by the claimant of property levied on by attachment, payable to 
the sheriff, instead of the plaintiff, and the condition of which is not as exten. 
sive as the statute requrics, is good as a common law bond; a surety in such bond 
is consequently an incompetent witness for the claimant. 

. On the trial of the right of property, levied on by attachment, to which a claim 
has been interposed under the statute, the plaintiff need not produce any other 
proof of indebtedness than the attachment affords. 

. Where a creditor receives of his debtor, a note which a third person gave to the 
latter on the purchase of goods, if the creditor was cognizant of the considera- 
tion of the note, when he became its proprietor, or retained it as his own, after 
he acquired such knowledge; in ncither case, will he be allowed to show that the 
sale of the goods was fraudulent, with the view of subjecting them to the pay- 
ment of his debt. 


Wrir of Error to the Circuit Court of Tallapoosa. 


The defendant in error and his partner, since deceased, caused 
an attachment to be issued against the estate of Salem C. Gar- 
rett, returnable into the circuit court of Tallapoosa; which at- 
tachment was levied on a stock of merchandize, to which the 
plaintiffs in error interposed a claim, in the manner prescribed by 
the statute, with a view toa trial of the right of property, and ex- 
ecuted a bond with William C. Morgan and J ohn W. Butler, their 
sureties, payable to the sheriff of Tallapoosa, which. bond is dated 
on the 20th December, 1837, conditioned to pay to the plaintiffs 
in attachment “all damages, which the jury, on the trial of the 
right of property, may assess against them, in case it should ap- 
pear that such claim was interposed for the purpose of delay.” 
At the term of the circuit court, holden in the spring of 1838, a 
motion was made to dismiss the claim of the plaintiffs in error, on 
the ground, that it was not regularly presented, across which, as 
noted on the motion docket, a memorandum was written as fol- 
lows: “Motion discharged, on giving sufficient bond.” The 
claimants executed a bond, bearing date the 5th of April, 1838, 
together with the same sureties who joined in the first, payable 
to the plaintiffs in attachment, conditioned to «have the goods, 
wares and merchandize forthcoming to answer the judgment of 
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the court, if the same shall be found liable to the attachment, and 
pay and satisfy all such costs and damages as shall be recovered 
for putting in the claim for delay.” 

A third bond is found in the transcript, bearing date the Ist day 
of April, 1839, payable to the sheriffof Tallapoosa, and executed 
by the claimants, with John W. Butler, L. P. Alford and John 
Morgan, as their sureties. By what authority this bond was filed 
in court, it does not appear. 

The cause was submitted to a jury upon an issue made up to 
try the right of property in question, who found the same, subject 
to the attachment which had been levied thereon, and estimated 
the value of each article of merchandize separately. In addition 
to which, they found that the claim had been interposed for delay, 
and in consideration thereof, assessed the plaintiffs damages at 
one hundred and fifty-nine 64-100 dollars, « that being eight per 
centupon the amountof the plaintiff's judgment on his attachment.” 
On this verdict a judgment was entered condemning the property 
to the satisfaction of the plaintiffs attachment as well as for the re- 
covery of the damages with costs. 

On the trial, the claimants excepted to the ruling of the presid- 
ing judge. From the bill of exceptions, we extract the following 
as the points therein presented for the decision of this court. 

1. The claimants offered William C. Morgan as a witness, who 
was objected to by the plaintiffs, because he was a surety of the 
claimants in their claim bond, which bond was the one first above 
recited. The claimants then produced the bond thirdly above 
recited, which appeared by the sheriff’s indorsement thereon, to 
have been approved by him. There was no evidence how this 
bond came into court; the clerk could not tell, but did not believe 
it was ever received by the court. The memoranda made at the 
Spring term of 1838, which has been already stated, was produc- 
ed, and on this state of facts, the claimant’s counsel asked the. 
court to permit the witness to testify, but the court decided that 
he was incompetent; and thereupon the claimants excepted. 

2. The attachment and indorsement thereon of the levy were 
produced, but no judgment or other proof of the plaintiffs de- 
mand was shown. It was shown, that at the time of the levy, the 
goods were in possession of the claimants, and that the sheriff had 
summoned the claimants to answer as garnishees. Upon this 
state of facts, the claimants counsel asked the court to charge 
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the jury, that the issuance of the attachment and levy, was not 
sufficient evidence of an indebtedness by the defendant in attach- 
ment to authorise the plaintifis to recover. This charge was re- 
fused, and the court charged the jury, that the attachment and 
levy was sufficient to authorise the trial of the right of property; 
and thereupon the claimants excepted. 
3. The claimants then proved, that a note executed by them 
to the defendant in attachment, in part payment of the goods 
levied on, was, after the issuance and levy of the attachment re- 
ceived by one of the plaintifis in attachment, in part payment of 
their debt against him, and that it was subsequently transferred 
by the plaintiffs to one Thornton, as collateral security for a debt 
due by them to him. It was further proved, that the makers of 
the note were insolvent. Upon this evidence, the claimants coun- 
sel asked the court to charge the jury; jirst, if they were satisfied 
from the evidence, that the plaintifis received the note of claim- 
ants which they had given to the defendant, in part payment for 
the goods in controversy, in payment of the note of the defend- 
ant, due to them for the same goods, with a knowledge of the cir- 
cumstances under which the claimants made the note to the de- 
fendant, that the plaintiffs must be considered as having recogniz- 
ed the sale of the goods, made by the defendant to the claimants, 
and were estopped from insisting upon its invalidity on the ground 
of fraud. Second, if the jury believed from the evidence, that the 
plaintiffs received from the defendant in attachment a note made 
by the claimants for the goods in controversy, not knowing what 
was its consideration, but after being informed of it, retained the 
note without any offer to return it, then their recognition of the 
contract between the claimants and defendant in attachment will 
be presumed, and they, the plaintiffs, cannot be allowed to show 
that it is fraudulent. These charges the court refused to give, 
-but charged the jury, that in determining whether the plaintiffs, 
jn receiving the note in question from the defendant intended to 
affirm the contract of sale, between the claimants and defendant, 
they might consider the taking of the note by the plaintiffs from 
the defendant, also the retaining it by the plaintiffs with other cir- 
cumstances of the case, and also might inquire whether the plain- 
tiffs, when they thus received the note in question, intended to 
affirm the contract between the claimants and defendant; or 
whether the taking or retaining the same, was for the better secu- 
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rity of their debt. To the refusal to charge as asked, and to the 
charge as given, the claimants, by their counsel, excepted. 

Guwn and Beuserr, for the defendants in error. Morgan was 
acompetent witness, and should have been permitted to give evi- 
dence for the claimants. The bond first executed by the claime 
ants, and to which the witnesses name appears, is not good asa 
statute bond, because it does not conform to the act of 1828. 
(Aik. Dig. 169, 171: 1 Ala. Rep. N. S. 611; 2 Id. 203, 378.] It 
is not good as a common law bond, because taken, without legal 
authority, to the sheriff instead of the plaintiff in attachment. [2 
Ala. Rep. N.S. 144, 204.] 

If the last bond to the sheriff, is to be regarded as regularly in 
court, it is clear that it superseded the first, and the witnesses 
competency is unquestionable. 

The plaintiffs in attachment should have established their debt 
by proof, as they had not recovered a judgment; otherwise they 
might defeat the contract between the claimants and defendant 
without making out an indebtedness to them, and this, although 
the contract, even if fraudulent, would be valid between all per- 
sons but creditors. [See 3 Mason’s Rep. 378.] 

If the plaintiffs in attachment received of the defendant in part 
payment of a demand against him, a note which the claimants 
had made to the latter in payment of the goods in controversy, 
they, (plaintiffs) must be taken to have affirmed the sale, if they 
acted witha knowledge of the facts. And the several charges 
prayed upon this point, should have been given to the jury, and 
that given is erroneous. [2 Stew’t Rep. 479; 5 East’s Rep. 449; 
4 Mass. Rep. 502; 12 Pick. Rep. 307; 4 Greenl. Rep. 306; 4 
Maine Rep. 364; 1 Hill’s Rep. 305.] 

The judgment is irregular in not showing the amount of the 
judgment in attachment, if any has been rendered; and for any 
thing appearing it may be less than the value of the goods con- 
demned to its satisfaction. 


Stone, for the defendant. Even admitting that the first bond 
was taken pursuant to the statute of 1828, yet it is good at com- 
mon law, and this will be sufficient to disqualify Morgan as a 
witness. [2 Stew’t Rep. 509; 2 Porter’s Rep. 493; 6 Id. 414; 1 
Ala. Rep. N. 8. 316; 3 Id. 593.] The bond dated in 1838, is in 
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proper form, is executed by Morgan, and should be nbieiad as 
regularly in court. 

The bill of exceptions should show the pertinency of the char- 
ges asked and refused. [2 Stew’t Rep. 38; 1 Stew’t & P. Rep, 
71; 2 Porter’s Rep. 29; 1 Ala. Rep. N.S. 517; Id. 582.] 


COLLIER, C. J.—Although the transcript contains a bond 
in due form, executed by the claimants and William C. Morgan, 
yet as this bond was not brought to the view of the court, when 
the latter was offered as a witness, we must consider the ques- 
tion of his competency upon the evidence of interest which was 
then shownto the court. In respect to the bond which was found 
in the file, bearing date in 1839, it must be placed entirely out of 
view, as it contains no intrinsic evidence of its having been sanc- 
tioned by the court, and the statement of the clerk affords a 
strong presumption that the reverse is true. Taking the bond then, 
which was executed simultaneously with the assertion of a claim 
of property by the plaintiffs in error, as the only. source to which 
he can refer to ascertain the relation in which Morgan stands to 
the parties who introduced him; the question is, had he an inter- 
est so direct in the result of the suit as to render him incompetent. 

By the eleventh section of the attachment act of 1833, it is pro- 
vided that property levied on by that process may be claimed, and 
bond given to try the right of the same as in other cases, on which 
the same proceedings may be had as in trials of the right of pro- 
perty taken by virtue of a fieri facias. And the bond for the 
trial of the right of property shall be lodged with the clerk, &c. ; 
and should it become forfeited, the fact shall be indorsed thereon, 
and an execution issue against all the obligors therein, &c. The 

statute of 1812, prov ided_ for the trial of the right of property le- 
vied on by execution, where it was claimed by a third person, 
and required the claimant to execute two bonds; one of which 
was to be conditioned as is the first bond executed by the claim- 
ant in this case, and payable to the sheriff; the other was condi- 
tioned for the forthcoming ofthe property. The act of 1828 mo- 
dified the law in this respect, and requires but one bond, embody- 
ing the conditions of both the others, which is payable to the 
plaintiff. 

It is conceded that the bond brought to our notice does not con- 
form to the statute, but is variant in being made payable to the 
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sheriff, and conditioned to perform but one of the obligations re- 
quired. There is then no pretence for regarding it as a statute 
bond, and the question is, can it be enforced at common law. In 
Hooe v. Tebbs, [1 Mumf. tep. 590,] it was held, that a prison 
bounds bond, which was made payable to the plaintiff instead of 
the sheriff, and consequently void as a statute obligation, was 
notwithstanding, good at common law. And in Morse v. Hods- 
don, et al. [5 Mass. Rep. 314,] the plaintiff in replevin gave his 
bond, with security, conditioned to prosecute his suit to final judg- 
ment, and recover the said goods; else the bond to be in full 
force. The condition prescribed by statute was, that the plain- 
tiff should prosecute, and also make return, and pay damages, if 
judgment-be against him. In an action of debt upon this bond, 
it was determined that as it was voluntarily given, and the sta- 
tute entitled the obligors to relief against the penalty, on the pay- 
ment of the proper damages, they were no more prejudiced than 
if the condition had conformed to the law ; and not being declar- 
ed void either by common law, or statute, the bond was good. 
[See also Justices v. Smith, 2 J. J. Marsh. Rep. 473; Hoy v. Ro- 
gers, 4 Monr. Rep. 225; Cobb v. Curtis, 4 Litt. Rep.] We 
might add many citations, tending to the same conclusion, but 
we will content ourselves with referring to the case of Sewall v. 
Franklin, et al. [2 Porter’s Rep. 493] in which the court, after no- 
ticing many authorities, says, “it appears that bonds taken by 
civil officers, and in relation to judicial proceedings, though with- 
out the authority of our statute, (like bonds between individuals 
under o.her circumstances,) ifthey appear to have been given on 
valid and sufficient consideration, such as is neither illegal or im- 
moral, may be good as common law bonds.” 

From these authorities it appears, that the bond in question, if 
the condition is forfeited, may be put in suit, and arecovery had 
against all the obligors. Itis an undertaking on their part to pay 
all damages and costs which may be adjudged against the claim. 
ants; and each of them is interested in preventing such a judg- 
ment. The interest is not indirect and remote, but is direct, and 
an immediate consequence of a verdict and judgment adjudging 
the property subject to the plaintifi’s attachment. .Morgan then, 
according to the familiar rule, which declares one an incompetent: 
witness who is interested in the event of the suit, was properly 
excluded by the circuit court. 

41 
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2. It has been repeatedly held, where a third person claims pro- 
perty levied on by execution, and executes a bond for the trial of 
the right, that he shall not be permitted to object to the regularity 
of the judgment and execution, and that the plaintiff shall not be 
required to produce any evidence of the justice of his demand, 
other than the execution affords. We think the same rule must 
apply, where instead of an execution, the property is seised by an 
attachment. The only question to be litigated is, whether the 
goods claimed really belongs to the claimant or not, as against 
the plaintiff, a creditor; for the purposes of this controversy, the 
plaintiff must be regarded as a creditor without the production of 
proof ofindebtedness. The eleventh section of the attachment 
law, in providing for the trial of the right of property, and direct- 
ing the same proceedings to be had as where a claim is interposed 
upon the levy ofa fieri facias, together with the decisions which 
have been made touching the nature of such a controversy seem 
tous to show, not only that such evidence is unnecessary, but ir- 
regular. 

3. It may be considered as a settled principle of law, that a 
transaction fraudulent, and consequently liable to be defeated by 
those who are prejudiced by it, may acquire validity by their sub- 
sequent confirmation with a knowledge of the facts. The appro- 
val need not be direct and express, but it may be implied from 
the manner of the dealing of the parties. In the present case, if 
the plaintiffs received of the defendant in part payment of the debt 
they are seeking to recover, a note which the claimants gave the 
latter for the goods in controversy, having at the time a know- 
ledge of the consideration, they would be held to have approved 
the sale. The bill of exceptions does not-recite any express proof 
of knowledge of consideration, but it states that the plaintiffs, after 
the levy of their attachment, received by the defendant in part pay- 
ment of their debt against him, a note which the defendant had re- 
eeived of the claimants for the goods in controversy. The court 
when called on to charge that the plaintiffs must be held to have 
recognized the sale as valid, if they knew for what the note was 
given, does not treat the prayer as asking an instruction upon an 
abstract point. And although the evidence of knowledge by the 
plaintiffs is not as full as it could perhaps be desired, yet we think 
iteuch as warranted the charge prayed on this point. It cannot 
be supposed that every person who becomes the assignee of a 
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note or other security for money, eo instanti, is informed of its 
consideration ; but in the case before us, the plaintiffs acquired 
the note, after their attachment was levied upon the goods, and 
the claimants had asserted the right to them as purchasers of the 
defendant. These are facts upon which the jury might inquire of 
the plaintiffs knowledge of the inducement to give the note. 

While the plaintiffs could not, consistently with reason, be con- 
sidered as affirming the sale, unless they knew that the note was 
induced thereby, so on the other hand it would be exceedingly 
unjust if they possessed such knowledge, to allow them to appro- 
priate the note to their own purposes, and also condemn the goods 
to pay the residue of their demand. If the sale of the goods was 
fraudulent, and intended to delay, hinder, &c. creditors, &c. the 
plaintiffs would subject them to their demand, unless they have 
impliedly sanctioned it ; and the note would be recoverable in 
any court, as the law does not allow the fraudulent vendee to urge 
his own fraud in such a case. 

Although the plaintiffs may not have been apprised of the con- 
sideration of the note at the time they received it, yet if they re- 
tained it as their own, and used it after they acquired such know- 
ledge, the same consequences result as if they acted upon previ- 
ous information. The question of the recognition of the sale does 
not depend uponthe plaintiffs intention not manifested toothers, but 
is a question of law deducible from the facts, which the jury may 
ascertain. From this view it results, that the circuit court erred 
in the refusal to charge the jury as requested, and in the charge 
given. 

The judgment is consequently reversed, and the cause re- 
manded. 
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1, The acts of 24th January 1€29, of the 10th Janvary 1831, of the 18th January 
1832, of 10th January 1835, and of the 25th Dceember 1836, extending the 
time for the registration of deeds, are registry acts merely, and were not inten. 
ded to repeal, modify, or change the act of the 11:h’January?1828, for the pre- 
vention of frauds. 

2. Deeds of assignment of property in trust to pay creditors, are embraced by the 
terms of the act of J 1th January 1828. 

3. A conveyanee by a father-in-law to a son-in-law, of one half a lot for the con- 
sideration, as expressed in the deed, of twenty-n'n> hundred and twenty-five 
dollars, but the true consideration, the note of a third person, then past due, 
which was transferred by delivery merely, and has never been collected, the deed 
being made two days before the execution of a dee of assignment of the proper- 
ty of the father-in-law to the son-in-law, as tresiee, and with a knowledge of 
his insolyency—held, fraudulent and void as to creditors. 

4, Where a deed conveyed to a trustee, all the real and personal property, choses 
in action, &c. of the grantor, in general terms, and without any description 
or schedule, except three slaves described by name, for the payment of creditors, 
to some of whom a preference is given, but only one specified by name, and 
no list of their names or of the amounts due them, nor any provision for the ere- 
ditors to become parties to the deed, or notice to be given them, and no notice in 
fact given—held, that although neither of these facts singly, or even all taken 
together, might be conclusive evidence of fraud, that they raise the presumption 
of fraud, subject to explanation by the other facts attending the transaction. 

5. The retaining possession by the grantor, of a portion of the trust property for 
more than three ycars, is a badge of fraud, which is not explained by an alleged 
contract of hiring, sct up in the answer, the terms and conditions of which are 
not given, and nothing appearing to have been received; nor is it a sufficient 
excuse for failing to sell the property, that it was reserved from sale that it might 

_ appreciate in value, a portion of the property, being slaves of from near forty to 
Seventy years of age. 

6. The title to real estate sold by order of the county court, remains in the heirs of 
the deceased, until the court decrees a title tobe made to the purchaser, and the 
title is in fact made, nothwithstanding the court may have approved the bond 
given with surety for the purchase money. 

7. Although a deed of assignment may be declared fraudulent and void, at the 
instance of a creditor, the title of purchasers of the trust property from the trus- 
tee previous to the filing of the bill and without notice of the fraud, will be pro- 
tected; and the trustee in the settlement of the account will be entitled to a cre- 
dit forall payments to the creditors of the assignor made previous to the filing of 
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the bill, from the proceeds of the choses in action placed under his control by the 
assignment. 

8. Where the allegation of the bill was that a deed was not made upon the consid. 
eration expressed in it, or the consideration bona fide paid, or securcd to be paid; 
held, that the answer stating that the consideration of the deed was the note of a 
third person, six months past duc, which was transferred by delivery to the 
grantor, and was then by them considered good, was not responsive to the alle. 
gation, the deed expressing a monicd consideration. 


Error to the Chancery Court at Tuskaloosa. 


This bill was filed by the defendant in error, to vacate, for 
fraud, a deed made by the defendant Cummings, to defendant 
Cooper, on the 19th January 1839; and also a deed made two 
days afterwards by the former to the latter, conveying all the 
property, real and personal, choses in action, &c. of the grantor, 
in trust for the payment of the creditors of the assignor. 

The bill charges that the complainants intestate died in 1887, 
possessed of considerable real and personal estate, leaving his 
widow and three heirs at law. That one McGuire, was appiont- 
ed administrator, who petitioned the Orphans’ court of Tuskaloo- 
sa, for an order to sell the real estate of the deceased, which was 
granted, and in January, 1838, the real estate, consisting of two 
parts of lot 162 in Tuskaloosa, were sold to defendant Cummings, 
for twenty-three hundred and fifty dollars, to be paid in three 
equal instalments, for which he gave three promissory notes with 
surety The sale was confirmed by the court, but no title made 
to Cummings, at his request. That suits were brought and judg- 
ment recovered on each of the notes, and executions issued there- 
on, returned no property found. 

That at the sale of the personal property, Cummings also be- 
came a purchaser, for which judgment was also recovered against 
him and his sureties, for seven hundred and sixty-nine dollars sev- 
enty-two cents, and execution returned no property found. That 
Cummings, at said sale, became the surety of one Young, for the 
purchase money of a slave, upon which judgment has been ob- 
tained for six hundred and ninety-one dollars twenty-five cents, 
and execution returned nulla bona. That all of said judgments 
‘remain unsatisfied, and that none of the defendants thereto, have 
any property which can be reached at law, and that complainant 
‘was appointed administrator, de bonis non. 





326 ALABAMA. 


Cummings g- Cooper v. McCullough, adm’rx. 








That at the date of the notes, Cummings was possessed of a 
large real and personal estate, and engaged in business as a mer- 
chant tailor. That a part of said real estate has been sold to one 
Clare; a part to defendant Cooper, and a part to Hale & Eaton, 
that alarge part of the purchase money is still due from Hale & 
Eaton, the notes for which are now in suit in the name of Cooper 
as assignee. 

That on the 21st January, 1839, defendant Cummings by deed 
of that date, made a general assignment of all his real and personal 
estate, as well as his choses in action of every description, to Coo- 
per, in trust, to take possession thereof and dispose of the same 
for the payment of the crditors of Cummings according to a clas- 
sification described in the deed; that the deed was not filed for 
registration until the first April, 1839, in consequence of which, it 
is charged to be void as against the creditors of Cummings. That 
the deed was not made at the instance of, or consented to by any 
creditor of Cummings, nor is any one of them a party to the deed. 
That Cooper has not taken possession of the property, nor sold 
the same, nor has he paid the debts of Cummings; that the deed 
was made with the intent to delay, hinder and defraud the cred- 
itors of Cummings, and therefore void. 

That on the 17th July, 1838, defendant Cummings, by deed of 
that date, conveyed to Cooper one half of lot 161, on which is 
a brick store house, for the consideration, as expressed in the deed, 
of twenty-nine hundred and twenty-five dollars; and afterwards, 
on the 19th January, 1839, conveyed to him the remaining half of 
the lot for the same pretended consideration. That on the 8th 
January 1839, Cummings & Cooper, by deed, conveyed to Hale 
& Eaton, a part of lot 161, for twenty-eight hundred dollars, pay- 
able in three instalments, on the 28th May, 1839, 1840, and 1841, 
who gave to said Cummings & Cooper a mortgage on the premi- 
ses. That the first instalment has been paid, and the other two 
remain unpaid, suits having been brought thereon in the name of 
Cooper. 

That at the date of the pretended deed of the 17th July 1838, 
Cooper was a young man apparently without means, having short- 
ly before that time married the daughter of Cummings, and was, 
or pretended to be, his partner in the tailoring business. That 
neither the deed of the 17th July, 1838, or that of the 19th Janua- 
ry, or either of them, were made upon the consideration express- 
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ed on their face, bona fide paid by Cooper to Cummings, or se- 
cured to be paid, but were voluntary or fraudulent. 

That the conveyance to Clare, was either fraudulent, or that 
the purchase money is still due, and that the notes of Hale & Ea- 
ton were transferred to Cooper without consideration, and in 
fraud of creditors. 

The prayer of the bill is, that the various deeds be declared 
fraudulent and void; that Cooper be compelled to account, &c. 

Hale & Eaton failing to answer, the bill was, as to them, taken 
as confessed. 

Clare states in his answer, that he purchased fairly from Cum- 
mings, and paid the purchase money in cash. 

Cummings & Cooper answer jointly, and admit the purchase 
of the real and personal property of complainants intestate, judg- 
ments, return of executions, &c., as stated in the bill; admit the 
saleto Clare, but insist that it was fair, and that the purchase 
money has been paid: admit the sale of lot 161, at the times stat- 
ed in the bill. They aver the fairness of the sales—that the con- 
sideration of the first sale was paid by Cooper in cash; that the 
consideration of the deed of 19th January, 1839, was the note of 
William A. Leland and John C. Cabaniss, for five thousand dol- 
lars, upon which is a credit of two thousand dollars, payable to 
Cooper, dated 15th June, 1838, and due one day after date, which 
they considered good, and which was transferred by delivery to 
Cummings. They admit the assignment of the notes of Hale & 
Eaton to Cooper, and that suits thereon are pending. 

They admit the execution of the deed of assignment, and aver 
its fairness; that the object was not to defraud the creditors of 
Cummings, but to pay them. The deed is made an exhibit. 
They state that the personal property and assets conveyed by the 
assignment, have ever since the deed, been in the possession of 
Cooper; that the slaves were hired by Cooper to Cummings, 
who retained the same; they were not sold from a desire to obtain 
a good price for them—that from the date of the deed to the time 
of filing the bill, the slaves had appreciated in value. That there 
was no demand for the real property. That in March, 1842, 
a tornado passed over the dwelling house and destroyed it, and 
injured one of the slaves. The slaves were, one thirty-five, one 
forty or forty-five, and one sixty or seventy years of age. That 
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since then the real estate, furniture &c., and slaves have been 
sold. 4 

Cooper states that he entered into partnership with Cummings 
on the 10th December, 1837, when he agreed with Cummings for 
the purchase of one half the lot on which the brick store house 
now stands, the cellar of which was only then dug, and that he 
paid out of his private funds, his portion of the expense of building 
the house; that he was then worth more than ten thousand dol- 
lars, and so reputed. Both defendants stated that the partner- 
ship continued until 2ist January, 1839, at which time Cooper 
purchased the interest of Cummings, the stock amounting then to 
four thousand and sixteen dollars ninety eight cents. Cooper 
states that at the dissolution of the firm, he was in advance to the 
concern two thousand dollars, and that Cummings was indebted 
thirteen hundred dollars. 

Cummings admits that he considered himself insolvent on the 
19th January, 1839; but that he considered his property sufficient 
to pay his own debts. Both defendants deny that either of the 
deeds were voluntary or fraudulent, but insist that they were 
bona fide, &c. 

Accompanying the answer.are statements showing the property 
assigned by the deed—the amount of money collected since the 
21st January, 1839, and payments made under the assignment. 
The bill is demurred to for multifariousness. 

The cause coming on for trial on bill, answers and exhibits, the 
chancellor decreed that the deed of 19th January 1839, from 
Cummings to Cooper, and the deed of assignment, to be fraudu- 
lent and void, and directed a sale to be made of the interest of 
Cummings in lot 161, also of his equitable interest in lot No. 162: 
That Cooper be considered a trustee for the benefit of complain- 
ant, and that he accounts with complainant for all the moneis 
which have come to his hands by virtue of the assignment, and 
for one half the proceeds of the sale to Hale & Eaton, to be. ap- 
plied in discharge of complainants demand, &c. That the bill 
be dismissed as to Clare. 

The assignments of error are, 

1. Overruling the demurrer to the bill. 

2. Declaring the assignment void, because not recorded within 
sixty days. . 

3. Declaring the assignment void in fact. 
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4, Declaring the deed of 19th January, 1839, void in fact. 

5. Declaring the assignment of the notes of Hale & Eaton 
void. 

6. Decreeing the sale of two parts of lot 162. 

7. Requiring Cooper to account for the stock in trade. 

8. In charging him with all moneys, which have come to his 
hands, and not allowing him credits for payments to creditors. 

9. In not dismissing the bill. 


W. Cocuran, for plaintiff in error. 
Pecx & Cuark. contra. 


ORMOND, J.—The first question presented on the record, 
whether the act of 11th January, 1828, Aik. Di. 208, by which deeds 
and conveyances of real and personal property in trust, are declared 
void against creditors and subsequent purchasers without notice, 
unless recorded within the time prescribed by the act, has not 
been changed and in effect repealed by subsequent enactments on 
the same subject, is one of great interest and of some difficulty. 

Toa proper understanding of it, it is necessary to take a brief 
view of the entire legislation on this subject. 

In 1803 the statute of frauds was passed, by which certain deeds 
were declared void, unless proved and recorded within twelve 
months, in the superior or county court where one of the parties 
lived. At the same session, and frequently since that time, acts 
were passed for the registration of absolute deeds of real estate. 
[Aik. Dig. 88.] 

On the 11th January, 1828, an act was passed to prevent 
fraudulent conveyances, which required all deeds made in trust 
for the payment of debts, if of personal property, to be recorded 
within thirty days, or if of real property within sixty days from 
the execution thereof, or else to be void against creditors, and 
subsequent purchasers without notice. 

At the same session, on the 15th January, 1828, an act was 
passed declaring all deeds valid if recorded within six months af- 
ter their execution, and all deeds recorded after that period to be 
operative from the date of their registration. 

This act being supposed to conflict with and repeal the former, 
at the succeeding session an act was passed declaring that the 
act of 11th January, 1828, should stand in full force, and that the 

42 
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act of 15th January should apply only where property was con- 
veyed absolutely, and net upon any trust or condition. 

On the 24th January, 1829, an act was passed extending the 
time of registering deeds, to twelve months after its passage. 
On the 10th January 1831, the time of registering deeds was ex- 
tended to eighteen months after its passage; and on the 18th 
January 1832, the time for registerting deeds of « real and per- 
sonal estate” was extended to one year from the passage of theact. 
On the 10th January, 1835, it was enacted, that hereafter it shall 
at all times be lawful for any person or persons who have failed 
to have deeds and conveyances of real or personal estate record- 
ed within the time prescribed by law, to have them recorded: 
Provided, that such registration shall not aflect the rights of sub- 
sequent purchasers, or creditors, which may have vested previous 
to such registration, any law to the contrary notwithstanding. 

And finally on the 25th December, 1836, an act was passed 
extending the time of registering deeds of real and personal es- 
tate, to six months from the passage of the act. All these acts 
last enumerated, passed since 1828, were evidently merely in- 
tended to extend the time for the registration of absolute deeds, 
and even for that purpose were wholly unnecessary, as_ the act 
of 15th January 1828, declared, that all absolute deeds should be 
valid and operative from the date of their registration, if not re- 
corded within six months after their execution. These acts were 
therefore, evidently passed without any distinct conception of the 
existing law. 

The only difficulty which arises from this unnecessary legisla- 
tion, proceeds from the terms, “deeds of personal property” found 
in the acts of 1832, 1835 and 1836, which it is insisted must 
have been intended to operate on the act of 11th January, 1828, 
as that is the only statute which requires such deeds to be re- 
corded. 

The difference between the registration acts, properly so called, 
and the act of the 11th January, 1828, for the prevention of frau- 
dulent conveyances, is quite obvious. By the latter, the deed is 
declared void as to creditors and subsequent purchasers, if not re- 
corded within the time required by law; by the former acts, if 
the deed be recorded within six months, it is operative against 
all persons from the date of its execution, and if recorded after 
that time, is operative in like manner from the date of its registra- 
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tion. The object of the latter is notice merely, whilst the design 
of the former is the prevention of fraud. To accomplish which 
it requires prompt notice to be given of the execution of the deed, 
not only to prevent a delusive credit from being ebtained by the 
apparent ownership of property, but also to prevent such deeds 
from being ante dated, which can only be effectually prevented 
by requiring them to be published soon after they are made. 

If these enumerated acts, passed since 1828, are held to apply 
to the act for the prevention of fraudulent conveyances, they ef- 
fectually destroy its vital principle, by permitting the deed to be 
kept secret for a great length of time, and, indeed, by the act pas- 
sed in 1835, which permits the registration to be made at any af- 
ter period, virtually repeal it. It is incredible that the Legislature 
should have intended thus to repeal, by indirection, one of the 
most important. acts on the statute book. It is much more re- 
spectful to that body to suppose thatin the hurry of business, the 
terms of these acts, which, as they were ostensibly mere registry 
acts, and the rights of creditors and subsequent purchasers were 
guarded, were not properly scanned, than to hold that they delib- 
erately left the community to grope in the dark, uncertain wheth- 
er or not, it was its intention virtually to repeal so important an act. 

If, however, the act of 1835 could apply to deeds of personal pro- 
perty required to be recorded by the act of 11th Jan. 1828, thatact 
was itself repealed by the act passed at the succeeding session, on 
23d December, 1836, which requires all persons who have failedto 
have such deeds recorded within the time required by law, to re- 
cord them within siz months from the passage of that act. 
[Meek’s Sup. 85.] This time had expired befor this deed was 
made, and it must therefore be governed by the act of 11th Jan. 
1828. This settles the question as to this deed; but we are en- 
tirely satisfied that it was not the intention of the legislature to re- 
peal, modify or change the act of 11th January 1828 by any of 
the subsequent acts which have been enumerated. That these 
last mentioned acts are registry acts merely, and were designed 
to apply to absolute deeds only. 

It was also argued that this deed was not embraced by the 
act of 11th January, 1828, which, it was contended, was only 
intended to operate on deeds conveying property in trust to se- 
cure the payment of debts between the parties to the deed, and 
did not reach assignments of property in trust to pay creditors. 
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Deeds of this description are not only within the mischief, but are 
within the letter of the law; they are literally “conveyances to 
secure debts,” and no reason has presented itself to our minds 
authorising such a departure not only from -the intent, but from 
the very words of the statute. 

What is meant by the term “creditor” in the act of 11th Janu- 
ary, 1828, it is not necessary now to consider, as we think the 
entire transaction fraudulent and void. 

The facts are, that the defendants Cummings and Cooper stand 
to each other in the relation of father-in-law and son-in-law, and 
were partners in trade; that on the 19th of January, 1839, Cum- 
mings conveyed to Cooper, one half of a lot of ground in Tuska- 
loosa, on which was a brick store house, for the consideration, as 
stated in the deed, of twenty-nine hundred and twenty-five dol- 
lars, having a year or two previously sold him the other half at 
the same price. Onthe 2Ist of the same month, Cummings 
made a deed of assignment to Cooper, of all his effects, real and 
personal, and all his title thereto, whether legal or equitable, in- 
cluding three slaves, house-hold and kitchen furniture, choses in 
action, &c., upon trust, that Cooper should take possession there- 
of, and manage, sell and dispose of it, collect debts, &c. as he 
should deem most for the interest of the creditors; and from the 
proceeds first to pay a debt due the State Bank; second, to pay 
all the individual debts of Cummings; the debts of Cummings & 
Cooper, and of Cummings & Mason; and lastly all other credi- 
tors in equal proportion. The deed is executed by Cummings 
& Cooper alone, and it does not appear that any of the creditors 
were privy to, or assenting to it. 

These deeds the bill charges to have been made with the intent 
to delay, hinder and defraud creditors. The answer of both 
Cummings & Cooper, insist that they were both fair and bona 
fide. That the consideration of the deed for one half the lot to 
Cooper, was a note made by W. A. Leland and J. C. Cabaniss 
to Cooper, on the 13th June, 1838, for five thousand dollars, due 
one day after date, on which was a credit of two thousand dol 
lars, which was transferred to Cummings by delivery, and was 
then considered good, and is now part of the assets of Cummings. 
That the design of the deed of assignment was to secure to the 
creditors of Cummings, a just distribution of his property, and 
was made bona fide. 
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The chancellor considered the conveyance to Cooper, and the 
deed of assignment, as parts of the same transaction; we have 
attained the same conclusion. The insolvent condition of Cum- 
mings was known when the pretended sale was made to Cooper, 
and two days afterwards the product of the sale passes into the 
hands of Cooper, as part of the effects of Cummings, conveyed 
by the trust deed. The sale by Cummings of such a valuable 
portion of his property, immediately preceding the making of the 
assignment, is of itself a suspicious circumstance;, but in addition, 
it is sold to a near relation, not for money or any thing of real va- 
lue, but for dishonored paper, and not even the precaution taken 
of an assignment from Cooper, but a mere transfer by delivery, 
which in two days passes back to Cooper, in his capacity of 
trustee, who, it does not appear, has ever made an effort to reco- 
ver the money. The whole transaction wears the aspect of un- 
fairness, and has not one of the features of a real bona fide sale. 
It is possible that these suspicious circumstances, which are so 
many badges of fraud, might admit of explanation; but they are 
not attempted to be explained further than by the repeated as- 
severation, that all was fair and bona fide; and unexplained, they 
irresistibly lead the mind to the conclusion, that this pretended sale, 
was a scheme to transfer this valuable property to a relation, 
without any real consideration, and thus place it beyond the reach 
of ereditors. 

It is, however, insisted that the answer of Cooper is evidence 
for him, and by that it appears that the note of Leland and Caba- 
niss, was considered good at the time it was received by Cum- 
mings. It is certainly the well establish rule in chancery that 
when an answer is directly responsive to an allegation of the bill, 
it is evidence for the defendant; but when the defendant in his 
answer, sets up new matter in avoidance of an allegation of the 
bill, as he puts such fact in issue, he assumes the burden of prov- 
ing it, unless under the rule adopted by this court, the complain- 
ant waives the necessity of such proof by going to trial by con- 
sent, on bill and answer, which was not done in this case. 

The allegation of the bill is, that the deed of the 19th January, 
was not made upon the considertion expressed in it, or bona fide 
paid to the said Cummings by the said Cooper, or in good faith 
secured to be paid, but was a voluntary conveyance, or made to 
the intent to delay, hinder and defraud creditors. The interroga- 
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tory framed upon this allegation is, «that he state whether the 
same was paid in money at the time specified in the deed; if not, 
did he secure the same to be paid, and how and when to be paid, 
and has the same in fact been paid? Ifso, when was the pay- 
ment made, and in what?” ‘ 

The answer to this interrogatory is, that the consideration of 
the deed was the note of Leland & Cabaniss, six months past due, 
which was transferred to Cummings by delivery, and which «re- 
spondents considered good.” 

It is no where alleged in the bill that Cummings received from 
Cooper, as the consideration of the deed, paper which he knew to 
be of no value; but the allegation is, that the consideration as ex- 
pressed in the deed, was neither paid by Cooper or secured to be 
paid. The answer in effect admits this, by showing that Cooper 
did not pay the consideration in money, or become bound to pay 
it; to avoid the effect of this admission, it is further stated that the 
real consideration was the note of third persons, which at the 
time respondents considered good. The estimation in which the 
defendants held this paper, at the time of this transaction, is clearly 
matter set up in avoidance. It is true, that the interrogatory re- 
quires the defendants to: state “when the payment was made, 
and in what;” and so far as the answer shows that the payment 
was made in the note of a third person, it may be considered re- 
sponsive to the interrogatory. But when, in addition, it is added 
that at the time they considered the note good, a new fact is in- 
troduced into the case, which is not so much as hinted at in the 
bill. The complainant did not profess to have any knowledge 
of the consideration beyond what was disclosed by the deed. 
From that it appeared that the consideration was paid by Cooper 
in money, or at least no intimation to the contrary was given, and 
such was the matural as well as legal inference. This, the com- 
plainant asserts to be untrue, and denies that money or its equiva- 
lent in value was paid. 

It would be extremely hazardous to seek the aid of a court of 
chancery, if such a response to such an allegation, was evidence 
for the defendant, only to be countervailed by the testimony of 
two witnesses, or of one, with strong corroborating circumstances. 
Not being proved, it can avail nothing in this case. [Huntsville 
Branch Bank v. Marshall, et al, 4 Ala. 60.] 

We proceed to the consideration of the deed of assignment, 
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made two saber after the transaction just commented on. ‘The 
proximity in point of time between the conveyance to Cooper, 
and the deed of assignment; the knowledge of Cooper and Gum- 
mings that the latter was insolvent when the deed of the 19th 
January was made, and the fact that the note received as the 
consideration of the deed of the 198th January, passed almost im- 
mediately back to Cooper, by the assignment, as part of the effects 
of Cummings—are sufiicient to show that the assignment and 
the previous deed to Cooper, are parts of one entire transaction, 
having the same object in view—to delay, hinder or defraud the 
creditors of Cummings. There are, however, other circumstan- 
ces attending the assignment, which, independent of the previous 
deed, establish its true character, of which a brief view will be 
taken. It does not appear that any creditor has assented to the 
deed, and this is, in truth, a controversy between a creditor and 
the grantor. 

The deed of assignment conveys to the trustee all the real and 
personal property, and choses in action, of Cummings, in general 
terms, and without any description whatever, either in the body 
of the deed, or in-any schedule annexed to it, except three slaves, 
who are described by their names, and confers on him authority 
to manage, sell, and dispose of it, collect debts, &c. as he shall 
deem most for the interest of the creditors. No creditor is speci- 
fied by name, except the State Bank; nor is there in the body of 
the deed, or in a schedule attached to it, any list of the names of 
the creditors, or of the sums due them. There is no provision’ in 
the deed for the creditors to become parties to it, or for notice to 
be given them; nor does it appear that any notice in fact was 
given. 

In the case of Robinson v. Rapelye and Smith, [2 Stewart 86,] 
this court held that the conveyance, by the assignor, of all his pro- 
perty in general terms, did not invalidate the deed ; and it may 
be phil Eo that neither of the facts above enumerated, or all 
taken together, would be conclusive evidence of fraud; yet cer- 
tainly, considered altogether, they raise the presumption of fraud, 
which, it is true, might be removed by other facts attending the 
transaction, but which, unexplained, stamp it as fraudulent. [Hal- 
cey v. Whitney, 4 Mason, 206 ; Wilt v. Franklin, 1 Binney 516; 
Hower v. Gessamine, 178. & R.; Hatch v. Smith, 5 Mass. 42; 
Keyes v. Brush, 2 Paige, 311.] It is indeed, difficult to conceive 
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of any thing better calculated to delay creditors, than a deed of 
assignment conveying all the property, real and personal, of the 
grantor, without any description or estimate of value, for the be- 
nefit of creditors who are not consulted, named in the deed, or 
the amounts due them set forth, or in any way made known. 

These suspicious circumstances derive additional force from 
the manner in which the trust has been executed. The principal 
part of the debt of complainant was the individual debt of Cum- 
mings, which, by the deed, is placed in the list of preferred debts, 
after the payment of the debt to the Bank. Yet, although the 
trustee professes to have paid a large amount of debts, in addition 
to the debt due the Bank, no part of this debt has been paid, al- 
though he insists that the assets are nearly or quite exhausted. 
It was his duty, as trustee, to have paid all debts of the same de- 
gree, pro rata, if there was not sufficient to pay all. 

No portion of the trust estate, except the choses in action, ap- 
pear ever to have been in the possession of the trustee, but were 
left in the possession of Cummings, upon an alleged contract of 
hiring, the terms or conditions of which are not given, nor does 
any thing appear to have been received from that source. The 
possession remaining with the grantor, is a badge of fraud—ad- 
mitting, it is true, of explanation; but the attempt to reconcile 
this apparent inconsistency, by the trustee, is most extraordinary. 
The slaves were from near forty to seventy years old, and were 
reserved from sale that they might appreciate in value. The 
same reason, in effect, is assigned for not selling the dwelling- 
house and other personal property ; yet, we know, that from the 
operation of well known causes, which we take judicial notice of, 
all property has been depreciating in price since the date of 
the deed. Nor was any sale made until the dwelling-house was 
nearly destroyed, and the slaves injured by a tornado, in March, 
1842; and when sold, it appears that all the property, except a 
few inconsiderable articles, was purchased at a low rate, by a 
son of Cummings. 

We have not considered it necessary to narrate the glaring ine 
consistencies of the answer, and of the schedules annexed to it, 
because the unquestioned facts admitted by the answer, and the 
entire omission on the partof the defendants to explain or account 
for the various suspicious circumstances above described, irre- 
sistibly impel our minds to the conclusion, that the object of the 
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parties was, through the medium of this assignment, to delay, hin- 
der and defraud the creditors of Cummings, and that it is there- 
fore void. 

It is also objected to the decree, that the court erred in direct- 
ing a sale of the land, in which Cummings had only an equitable 
interest.. These lands were purchased by Cummings at a sale, 
directed by the county court, ofthe real estate of the intestate of 
complainant, who gave bond with surety for the purchase money, 
but no title was ordered to be niade to him by the court, for some 
reason, which does not appear. The objection supposes, either 
that the legal title vested in Cummings, on the approval, by the 
Orphans’ court, of the bond executed by him for the purchase 
money, or that the equitable lien on the land was discharged by 
the execution of the bond with surety. As to the first supposi- 
tion, it is very clear, that the approval by the court of the bond for 
the purchase money, does not vest the legal title in the purchaser, 
as the statute expressly requires the court to decree that a title be 
made, and until the conveyance is in fact made, the legal title re- 
mains in the heirs at law. [Lightfoot v. Lewis’s heirs, 1 Ala.R. 
475.] And as to the second, the doctrine has no application to 
acase where the title is not in fact made. The reservation of the 
title is a plain and palpable assertion of a lien for the purchase 
money. [Foster v. The Atheneum, 3 Ala. 302.] But whether 
the title of Cummings was legal or equitable, it passed by the 
conveyance to the trustee, and was therefore properly included 
in this bill, and could only be sold by the decree of a court of 
chancery. 

The propriety of the decree of the chancellor, requiring the 
trustee to account, and making all the monies received by him 
under the trust, liable to the payment of the complainant’s debt, 
without allowing him credit for debts paid by him, is also ques- 
tioned. The correctness of the decree, supposing this to be its 
meaning, must depend on the right the complainant acquired un- 
der her judgments, and by the exhibition of her bill, as she had no 
specific /ien on the property of Cummings. By the judgments 
and execution, a /ien was obtained on the real estate, from the 
date of the judgments, and on the personalty, except choses in 
action, from the time the executions came to the sheriff’s hands. 
These liens are rendered effectual by the decree, declaring the 
deed to Cooper, and the deed of assignment, void against all per- 
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sons acquiring title either through Cummings or the trustee, sub- 
sequent to the filing of the bill. All purchasers from the trustee, 
previous to that time, who bought bona fide, and without notice 
of the fraud, are not affected by the decree avoiding the convey- 
ance to the trustee for fraud. 

‘The exhibition of the bill is in effect an appropriation, from that 
time, of the equitable assets of Cummings, upon which the com- 
plainant acquired no lien by his executions; but all payments 
made to the creditors of Cummings, by the trustee, before that 
time, are in effect, payments made by Cummings himself. The 
deed of assignment, though fraudulent and void as to creditors, is 
at least a power of attorney from Cummings to the trustee, to pay 
and discharge his debts, out of the effects placed in his hands for 
that purpose. Of these payments by the trustee, before the exhi- 
bition of the bill, the defendant in error cannot complain, as they 
were made from funds upon which she had no Jien, legal or equita- 
ble. She is not therefore, prejudiced by the action of the trustee ; 
the effect is the same to her as if the deed of assignment had ne- 
ver been made, or the payment had been made by Cummings 
himself. The trustee must, therefore, in the account, be allowed 
credit for all payments made to the creditors of Cummings previ- 
ous to the filing of the bill. 

As the claim of the defendant in error is against Cummings in- 
dividually, and as the assets in the hands of the trustee are com- 
posed of the interest of Cummings, in the firm of Cummings & 
Cooper, as well as those belonging to Cummings individually; it 
may become necessary to marshal the assets in the hands of the 
trustee, as the creditors of the partnership are entitled to be paid 
before an individual creditor of Cummings out of the partnership 
effects. In this connexion, it may be proper to observe, that in 
stating the account, Cooper must be charged with one-half the 
value of the stock in trade at the time of the dissolution, which in 
his answer he states that he purchased from Cummings, and that 
his answer, which impliedly sets up a payment by debts due 
from Cnmmings, is not evidence of that fact, as it is not respon- 
sive to any allegation of the bill. 

The objection that the bill is multifarious, cannot prevail. The 
objection is founded on the attempt made in the bill to subject the 
property sold to Clare, by Cummings, to the payment of com- 
plainant’s debt, with which it is alledged Cooper had no connec- 
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tion. The transactions of Cooper and Cummings were so inti- 
mately blended, and the deed of assignment was so general, that 
it was impossible for the complainant, in advance, to know to 
what extent Cooper was interested or connected with the trans- 
actions of Cummings, or what he claimed an interest in; and es- 
pecially, the complainant had a right to know whether the pur- 
chase money had ever been paid by Clare; if not, it was con- 
veyed by the deed of assignment to Cooper. 

This question was examined by this court in the case of Lewin 
v. Stone, [3 Ala. 491,] where it is held that this objection is not 
favored at this day, when the ends of justice are not promoted by 
it. Such is obviously not the fact here; nor has the defendant 
Cooper been in the slightest degree prejudiced by it. 

The result of this protracted examination, is, that the decree of 
the chancellor, in the particulars herein stated, in regard to the 
manner of taking the account, must be modified. In all other re- 
spects it is affirmed, and the cause remanded for further proceed- 
ings. 

Let cach party pay his own costs in this court. 


COLLIER, C. J.—My first impression was that the bill in 
this case is multifarious; but an examination of its frame and 
object, have convinced me that it is not obnoxious to that objec- 
tion. Itassumes that all the property it describes, or money due 
for such as may have been bona fide sold to third persons, consti- 
tute effects and credits of Cummings, in favor of judgment credi- 
tors, although it may be claimed by others, under pretended pur- 
chases. Cummings, as between himself and the complainant, is 
treated as the real owner of the property and credits, and those 
persons who claim to be adversely interested therein, are made 
parties, that they may defend against their appropriation to the 
satisfaction of the complainant’s judgment. The object of the 
bill is clearly single ; and although all the defendants are not 
jointly interested in the matters which may be litigated, yet if the 
allegations of the bill are true, each one of them, unless it be Cum- 
mings, is interested to gainsay such a decree as the complainant 
seeks. While then, the matter of the bill is such as might pro- 
perly be the subject of one suit, each defendant is concerned in 
some part of the litigation, and according to the rule which re- 
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quires all parties in interest to be brought before the court, they 
were properly joined. 

In respect to the question, how far the validity of the deed of 
assignment was affected by the neglect to register it within sixty 
days from the date of its execution, my opinion is different from 
that of my brother’s. If it were necessary, 1 would say, that the 
inclination of my mind was opposed to the construction which 
they have given to the statutes upon the subject. But I will place 
my conclusion on the point upon grounds less disputable. It 
may be laid down generally, that the date of a deed is not an es- 
sential part of it. (Com. Dig. Fait B. 3.] Hence it has been 
said, that a deed is good, although it mention no date; or hatha 
false, or impossible date ; provided the real day of its being dated 
or given, that is, delivered, can be proved. [2 Bla. Com. 304; 
Co. Litt. 46.] And it has consequently been held, that a person 
may declare in covenant that the deed was indented, made and 
concluded, on a day subsequent to the day on which the deed it- 
self is stated on the face of it to have been indented, made and 
concluded. [4 East’s Rep. 477. See also, 2 Ld. Raym. Rep. 
1076.] Conceding then, that the assignment from Cummings to 
Cooper had become inoperative, or void, yet the acknowledg- 
ment made by the former that he had signed, sealed and deliver- 
ed it to the latter, on the first day of April, under the act of 1828, 
unaided by subsequent legislation, imparted renewed vitality to 
the deed, and made it effectual from the acknowledgment of deli- 
very. This would seem to be a direct sequence from the com- 
mon law rule which affirms that a date is unessential to a deed. 
Whether the law would be the same where the acknowledgment 
was made before the expiration of the sixty days, I will not, as it ° 
is unnecessary, undertake to consider. 

If the date of the deed had been stricken out, and another in- 
serted, or a blank left, it cannot be doubted that the deed would 
have taken effect from its delivery and subsequent acknowledg- 
ment; and why the permitting the date to remain unchanged, 
can have any prejudicial effect, is what I cannot comprehend, ifa 
date is unimportant and superseded by delivery. Upon the other 
points of the case, I concur in the conclusions of my brother Or- 
MOND. 
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McADEN v. GIBSON. 


1. A plea by a sheriff justifying the scizure of property under process of attach. 
ment must allege that the writ was returnable, to what court, and that it was 
in fact returned. But it may, perhaps, be permissible to excuse a return by 
proper averments. 

2. Where the replication or rejoinder, &c., contains matter which does not sup- 
port and fortify it, and‘which is consequently not pursuant to it, there is a de- 
parture in pleading, of which the opposite party may avail himself on demurrer. 

3. The defendant in an action of detinue pleaded the general issue, and several 
special pleas; to the latter pleas there were replications, rejoinders and sur-rejoin- 
ders; the defendant demurred to the sur-rejoinders and his demurrers were sustain- 
ed; and the plaintiff {declining to plead further, the court ordered a non-suit; 
Held, that the non-suit was irregular, and the plaintiff should have been allow- 
ed to submit his case to the jury on the general issue. 


Warr of Error to the Circuit Court of St. Clair. 


This was an action of detinue, brought in the county court of 
St. Clair, by the plaintiff in error, against the defendant, for the 
recovery of several slaves, to wit: Dick, a man, Sophia and Jude, 
women, Bill, Lewis and Doctor, boys, and Liza, a girl. The 
defendant pleaded; first, non detinet; second, that he was sheriff of 
St. Clair county, and that in that character he levied on the slaves 
in question, under an attachment at the suit of Thomas Alford, 
against the estate of the Mississippi and Alabama Rail Road 
Company, issued on the 19th October, 1840, by Shadrack Morris, 
a justice of the peace of that county, for the recovery of a debt, 
amounting to five hundred dollars, besides costs. It is averred 
that the slaves were the property of the Mississippi and Alabama 
Rail Road Company; and therefore the defendant justifies the 
levy on, and detention of them. Third, the defendant justifies 
the levy on, and detention of the slaves under an attachment is- 
sued by the same justice, on the 12th November, 1840, at the suit 
of Thomas Alford against the estate of the Mississippi and Ala- 
bama Rail Road Company, for the sum of three thousand two 
hundred and forty dollars, and avers that they were the property 
of that Company. 
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Issue was taken upon the first plea, and the plaintiff replied to 
the second and third, that he ought not to be precluded from re- 
covering the property in his declaration mentioned, because it 
was not the property of the Mississippi and Alabama Rail Road 
Company, and that 2 demand had been made before a levy of 
the attachments specified in the defendant’s pleas, to wit: on the 
twelfth of October, A. D. 1840. The defendant by way of re- 
joinder to these replications insisted that he should not be preclu- 
ded, &c.; because on the 21st of September, 1840, two several 
attachments were issued by Shadrack Morris, a justice of the 
peace, &c., at the suitof Thomas Alford against the Mississippi 
and Alabama Rail Road Company, one for one thousand six hun- 
dred and forty dollars, the other for two thousand two hundred 
dollars, both of which were received by the defendant as sheriff, 
&c., on the 22d September, .1840, and levied on the slaves in 
question. And so he avers that he held them under these attach- 
ments, as he lawfully might, on the twelfth of October, 1840. 
The plaintiff moved the court to strike out this rejoinder, but his 
motion was overruled; thereupon he demurred, and his demurrer 
being overruled, he filed a sur-rejoinder, setting forth that the at- 
tachments mentioned in the rejoinder of the defendant, were pend- 
ing and undetermined simultaneously with the attachments under 
which defendant justified in his second and third pleas. To this 
the defendant demurred, and the demurrer being sustained, the 
plaintiff refused to plead further. The court thereupon ordered 
that the plaintiff be non-suited, and a judgment was entered ac- 
cordingly, that the defendant recover his costs, &c. 

To revise this judgment a writ‘of error was prosecuted to the 
circuit court, where it was affirmed. 


Rice, for the plaintiff in error argued—1. That the pleas of 
justification were had, because they do not show, that the at- 
tachments were returned or returnable. [Com. Dig. Plead. E. 
17. 

The rejoinder is a departure from the pleas, and of course 
demurrable. [3 Chitty’s Plead. 577,’8,Com. Dig. F. 7, H. 3.] 

3. The non-suit was irregular and unauthorised. [Minor’s 
Rep. 75; 3 Stew’ts Rep. 38; 1 Cow. Rep. 601.] 


Moony, for the defendant. 
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COLLIER, C. J.—1. It is ins: ne that the nant wil third 
pleas are bad, because they do not allege that the attachments 
under which the defendant justifies the detention of the slaves in 
question, were returnable, or in fact returned to any court. It 
has been held in many English cases, that an officer cannot jus- 
tify under mesne process alter the day appointed for the return, 
without showing that it was returned, although with respect to 
writs of execution the law is otherwise. [1 Hoe’s s case, 5 Co. Rep. 
90; Freeman v. Blewitt, 1 Salk. Rep. 409; Rowland v. Veale, 1 
Cowp. Rep. 18; Cheaseley v. Barnes, 10 East’s Rep. 73, 823 
Middleton v. Price, 1 Wilson’s Rep. 17; Britton v. Cole, 1 Salk. 
Rep. 408; Girling’s case, Cro. Car. 446. See also 2 Rolle’s Ab. 
562; pl. 14,16; 1 Lord Raym’s Rep. 632; 12 Mod. Rep. 394; 
Holt’s Rep. 408.] 

In Barnett v. White, et al. [3 N. Hamp. Rep. 229,] it is said, in 
some cases a public officer may forfeit the protection of the au- 
thority under which he acts, by an abuse, which consists in a 
mere non-feasance, as is the case when a sheriff who has made 
an arrest, or a seizure of goods by virtue of mesne process, ne- 
glects to return the process. And the same rule is recognized - 
in Parker v. Pattee, [4 N. Hamp. Rep. 530)) but the court say 
that it can rarely have any prac tical application in the system of 
jurisprudence prevailing in that State; and, if the question whe- 
ther such rule should be adopted, were {for the first time presented, 
it is not unlikely that it might be answered in the negative. So 
in Oystead v. Shed, et al, [12 Mass. Rep. 511,] one of the ques- 
tions was, whether a person who had acted as the servant of the 
sheriff under mesne process, could justify when the writ was not 
returned. The court said, «if a stranger comes in aid of an 
officer executing legal process, and the officer afterwards omits 
to return the writ, or by any other subsequent abuse of his author- 
ity, becomes a trespasser ab initio, this shall not prejudice the 
stranger, nor make him a trespasser. The same principal ap- 
plies to bailiffs, who serve a writ by virtue of a precept from the 
sheriff. Ifsuch writ be not duly returned by the sheriff, he is a 
trespasser, but the bailiff is not punishable.” See also Purrington 
v. Loring, [7 Mass. Rep. 888.] Although these cases do not ex- 
pressly declare the existence of the rule in Massachusetts, yet they 
impliedly recognize it, and in Plummer v. Dennett, [6 Greenl. 
Rep. 425,] the Supreme court of Maine lay down the law in 
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equivalent terms. See also Coburn v. Hopkins, 4 Wend. Rep. 
577 ,9; Beals v. Guernsey, 8 Johns. Rep. 52; Hopkins v. Hopkins, 
10 Id. 372; Gardner v. Campbell, 15 Id. 400.] 

The cases cited shew the rule as stated, to be too firmly set- 
tled to authorise us to refuse its recognition. When restricted in 
its application to the officer charged with the return of the pro- 
cess, it can be productive of no injury or inconvenince. But 
even in such cases we will not say, that it would not be allowa- 
ble for the officer to excuse the return of a writ by alleging its loss, 
or something, the effect of which would be to prevent its return, 
without the fault of the party charged with that duty. [See Co- 
burn v. Hopkins, 4 Wend. Rep. 577 9; Parker v. Pattee, 4 N, 
Hamp. Rep. 530.] But in the present case, the pleas neither al- 
lege the return of the attachments, or attempt to excuse the ne- 
glect. 

Taking the pleas we are considering without the implication of 
something not alleged, and they do not show that the attachments 
were valid as legal process. It is not averred that they were 
made returnable to the county or circuit court, to which alone 
they could be. If they were not returnable to either of these 
courts, they must have been irregular, could not have been proce- 
eded on to judgment, and consequently did not warrant the action 
of the sheriff. A plea professing to justify under the authority of 
process should set forth matter, which if true, would bar the ac- 
tion. To conform to this rule, it should, in addition to other ma- 
terial averments, substantially describe the writ. In this view, 

both the objections of the plaintiff to the pleas are well taken. 
} 2 A departure in pleading is said to be, when a party quits or 

departs from the case or defence which he has first made, and has 
recourse to another; it occurs when the replication or rejoinder, 
&c., contains matter not pursuant to the declaration or plea, &c., 
and which does not support or fortify it. One reason why a de- 
parture in pleading is never allowed, is, because the record would 
by such means be spun out into endless prolixity; for he who has 
departed from, or relinquished his first case or plea, might resort 
to a second, third, and so on ad infinitum; he who had a bad cause 
would never be brought to issue, and he who has a good one, 
would never obtain the end of his suit. [1 Chitty’s Plead. 7th Am. 
ed. 681; Co. Lit. 304, a; 2 Saund. Rep. 84,n. 1; 6 Com. Dig. tit. 
Pleader, F. 7, 8, 9, 10, 11, and the cases cited by these authors. ] 
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It is needless to extend this opinion by the citation of cases to 
show, that the rejoinder does not pursue and fortify the defence 
set up by the pleas. This is sufficiontly shown by the definition 
ofa departure. The pleas are an attempt to justify under attach- 
ments issued, it is true, at the suit of the plaintiff, but on a different 
day and for a different amount. In fact it is conceded, that the re- 
joinders do not rely on the same process to defeat a recovery, 
as that which is insisted on by the pleas. 

Thedefendant’s demurrer to the plaintiff's sur-rejoinder, according 
to the settled practice, should have been visited upon the first de- 
fect in the pleadings. The replications answer the pleas, by de- 
,nying that the slaves in controversy were the property of the 
defendant in the attachments, and that a demand had been made 
of the defendant in this action, before he levied the same. This 
latter allegation was, perhaps, unnecessary, but not fatal; we are, 
however, by no means sure, that the plantiff should not have re- 
affirmed his right of property; the mere denial that the slaves did 
not belong to the Rail Road Company, not being equivalent to an 
allegation that he is their owner. But be this as it may, the re- 
joinder is for the reasons already stated, bad on general demurrer. 
[See 6 Com. Dig. tit. Pleader, F’. 10; 2 Saund. Rep. 84, n. 1, and 
cases there cited; 1 Chitty’s Plead. 7 Am. ed. 686, and cases there 
cited. ] 

3. The circuit court also erred in ordering the plaintiff to be 
non-suited. Whether such a disposition of a cause is not allow- 
able where the plaintiff refuses or neglects to proceed with the 
pleadings so as to put the case in a condition for trial, it is unne- 
cessary to determine. It appears from the record in this case, 
that the general issue had been pleaded, and it was competent for 
the plaintiff to have submitted his case to the jury on that plea, 
without even adding a formal similiter. The plaintiff then, should 
have been permitted to go to trial had he so elected, and should 
not have been non-suited, unless he declined proceeding to try his 
case on the general issue. 

Whether the defendant can justify the detention of the slaves 
under process levied after the commencement of the plaintiff’s 
action, or whether, without reference to such process, he ma 
show that the plaintiff has no title unconnected with the Rail Road 
Company, are questions not directly presented by the record, 
and will not now be considered. 
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The consequence of what we have said, is, that the judgment 
must be reversed, and the -cause remanded. 


PARKMAN & STRINGFELLOW v. ELY. 


. . . . . « 
1. Upon an issue to a plea that a note was given without any consideration, the 
note is prima facie evidence of a consideration. 


Error to the Tallapoosa Circuit Court. 


Assumpsit by the defendants in error, againt the plaintiffs in 
error, on a promissory note. The defendants pleaded non as- 
sumpsit, and a special plea, that the note was given without any 
consideration. The plaintiff took issue on the first plea and re- 
plied to the second «that the note declared on was not given 
without any consideration.” To this replication the defendant 
demurred, and the court overruled the demurrer. 

“On the trial of the issue, the plaintiff offered in evidence the 
note sued on, and rested his case, and this being all the evidence 
the defendant demurred to it, and the court rendered judgment 
on the demurrer for the plaintiff. 

These matters are assigned for error. 


Heypenre1nr, for the plaintiff in error—cited, Gould on Plead. 
344; 3 Ala. Rep. 316. 


Peck, contra, was stopped by the court. 


ORMOND, J.—No doubt whatever can be entertained that 
the demurrer to the evidence was properly sustained. The sta- 
tute, [Aik. Dig. 283,] makes the instrument sued on evidence of 
the debt or duty, for which it was given, unless its execution is 
denied by a sworn plea. 
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It results necessarily from the statute above cited,that the repli- 
cation to the pleaof want of consideration, that there was a conside- 
ration, was sufficient. The effect of this plea was to put the con 
sideration of the note in issue, but by no form of pleading can the 
burden of proof be cast on the plaintiff, unless the execution of 
the note is denied by a sworn plea. To hold otherwise, would 
be to permit the defendant, by a slight alteration in the form of a 
plea, to defeat the purpose of the statute. The case cited from 
3 Ala. Rep. 316, merely shows that a plea averring a want of 
consideration, is a good plea. The question of the onus probandi 
did not arise in that case. 

This construction of the statute has been considered correct 
from the decision of the case of McMahon v. Crockett, [Minor’s 
Rep. 362,] to the present time. To the same effect, is Boone v. 
Shackelford, [4 Bibb 67,] upon a statute analogous to ours. 

Let the judgment be affirmed. 
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1. When depositions of witnesses are taken as residing more than one hundred 
miles from the place of trial, the distance is to be computed by the usual and 
customary land route, although there is a more convenient, and therefore a more 






usual route of greater distance by the river. 

2. When the want or failure of consideration of a note, as shewn by the defendant 
in an action, by the endorsee of a note negotiable and payable in Bank, it rests 
with the plaintiff to show that he gave value for it before its maturity, in order 

to obviate the defence. 










Warr of Error to the County Court of Clarke county. 


Assumpsit on a promissory note, dated 15th April, 1836, paya- 
ble twelve months after date, to the order of Darwin Gibson, ne- 
gotiable and payable at the Bank of Mobile. The note is signed 
by Forward, and endorsed in blank by Gibson. The suit is by 
Marston as indorsee. 
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At the trial, under the pleas of the gencral issue, and failure of 
consideration, the defendant offered to read the depositions of cer- 
tain witnesses, taken under the act authorizing depositions.to be 
taken when the witnesses reside more than one hundred miles 
from the place of trial. The plaintiffobjected, on the ground that 
the witnesses did not reside so far from the place of trial; and the 
proof was, that from Macon, where the trial was had, to Mobile, 
where the witnesses resided, was less than one hundred miles ; 
that there was a road sometimes used, by which the distance 
was not more than ninety-five miles, but the usual and common 
route was by the river, by which the distance was more than one 
hundred miles. The court overruled the objection, and held that 
the distance was to be computed by the usual travelling route. 
The defendant offered to impeach the consideration of the note, 
by showing that it was executed to Gibson, to be used only for the 
building ofa boat intended to navigate the Alabama river. The 
plaintiff objected to this evidence unless the defendant proved that 
the plaintiff had notice of the failure of the consideration before he 
became the holder of the note. The objection was overruled 
and the evidence admitted. 

The plaintiff then asked the court to charge the jury, that un- 
Jess he had had notice of the failure of consideration of the note, 
before he became its holder, he was not affected by it. This was 
refused, and the plaintiff excepted to the several rulings against 
him. 


It is now assigned that the court erred in these several matters. 


Broun, for the plaintiff in error. 
Pearson, contra. 


GOLDTHWAITE, J.—1. The act of 1837, [Meek’s Sup. 
365, § 4,] which authorises the depositions of witnesses to be ta- 
ken when they reside more than one hundred miles distant from 
the place where the court is heldin which the cause is pending, 
must be considered as computing the distance by the usual and 
ordinary land route. We understand the contest in the court 
below was, whether the distance was to be computed by the river, 
that being the most usual, or by the land route, sometimes, but 
not usually travelled. The object of the statute was to relieve 
witnesses from the inconvenience of travelling more than one hun- 
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dred miles, but it does not follow that, because there is a longer 
route, which is the most convenient, and therefore the most usu- 
ally pursued, that the latter is to be selected to relieve the witness 
from travelling less than the distance indicated by statute. We 
think the court on this point erred. 

2. As to the o.her question, the rule was correctly held by the 
court. Itis obvious that it would always be difficult to trace ‘di- 
rect notice to a holder of a note, of the fact of the want of conside- 
ration, or its failure. When therefore, a state of facts is proved, 
from which a failure of consideration is to be inferred, it rests with 
the holder to avoid the consequences of such proof, by showing 
that the note came to his hands for value paid for it before it was 
due. [Chitty on Bills, 8 ed. 79.] The rule formerly prevailed 
in England, in one of its courts, to require that the defendant 
should give notice of this defence in order to put the plaintiff on 
his guard, and such seems now to be the rule in New York. 
[Valett v. Parker, 6 Wend. 615.] We donot consider notice as 
necessary to let in such a defence; but if it was, the plea in this 
case was sufficient to put the party on his guard. 

Judgment reversed and remanded. 


HENDERSON v. RICHARDSON. 


1. A plaintiff in execution stated to the court in writing, that the sheriff had col- 
lected of a defendant a large sum of money on executions in his hands, (some of 
which were in favor of the plaintiff,) and concluded with an affirmation that the 
money should be applied to the satisfaction of his judgments and executions :— 
Held, that although the plaintiff might have moved against the sheriff, for the 
failure to pay over the money upon his executions, yet upon the suggestion made, 
no judgment could be rendered against the sheriff, on which a writ of error could 
be sued out. 


The defendant in error stated in writing to the Circuit Court of 
Conecuh, that the plaintiff as the sheriff of that county, had, by 
the sale of lands, collected a large sum of money on executions 
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placed in his hands against William A. Bell. The judgments, 
executions, time of the issuance, &c., are particularly described. 
Two of these executions are in favor of the defendant. The 
statement concludes as follows: “And so the said Stephen C. 
Richardson affirms that it should be applied to the payment and 
satisfaction of his said judgment and executions.” 

The plaintiff in the other executions interposed and stated rea- 
sons why the judgments in favor of Richardson, though of an 
older date than theirs, had lost their lien, and insisted upon the 
right to be first satisfied. 

The order made by the court treats the matter as raising a 
question between Richardson and Henderson, declares that as 
the judgments were older than those in favor of the other credi- 
tors whose executions the sheriff also held, they were intitled to 
be first paid, and concludes as follows: «It is therefore ordered, 
that the said David F. Henderson, sheriff as aforesaid, do apply 
the said monies arising from the sale of said real estate of said 
William A. Bell, to the payment and satisfaction of of said judg- 
ments of said Stephen C. Richardson, against the said William 
A. Bell.” 

No where is the proceeding noticed as a motion against the 
sheriff to compel him to pay over money which he improperly 
withholds; but it is characterized as a motion for the application 
of monies. 

To revise the order of the circuit court, the sheriff has prosecu- 
ted a writ of error. 


Broun, for the plaintiff in error. 
Pecx & Cuark, for the defendant. 


COLLIER, C. J.—A sheriff who has collected money on 
executions in favor of different plaintiffs, each of whom is claim- 
ing a priority, may seek the advice and direction of the court as 
to its application ; but the order which may be rendered _there- 
upon, cannot be regarded as conclusive upon the rights of parties 
whose interests are affected, or afford a warrant for the action.of 
the sheriff; unless they are all brought before the court by no- 
tice, or voluntarily appear. When therefore, the sheriff is in 
doubt as to the appropriation of money collected, he should make 
a statement of the facts, and ask the appropriate order ; and that 
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this may be obligatory upon all concerned, they should be duly 
notified, that they may come in, make themselves parties, and sub- 
mit their claims to the court for decision. When this course is 
pursued, the proceeding assumes the form ofa legal controversy; 
and any person appearing to be interested may have the matter 
reviewed on error. [Wheeler & McCurdy v. Kennedy, 1 Ala. 
Rep. N.S. 292. Sce also, Zurcher v. Magee, 2 Ala. Rep. N. S. 
253.] 

In the present case the sheriff himself does not appear to have 
submitted a motion to the court for the purpose of his own pro- 
tection, but it was made by a plaintiff in two of the executions.— 
No such motion was authorised by law. Ifthe plaintiff in the ex- 
ecutions had so elected, he might have moved under the statute, 
against the sheriff, to compel him to pay over the amount collect- 
ed thereupon; and if judgments had been rendered against the 
sheriff he might have sued out a writ of error. But the order 
we are called on to revise is not definitive of the rights of the par- 
ties, is wholly unauthorised, and does not afford a warrant for an 
execution. Ifit had been made upon the application of the sheriff 
for advice, it would have been alike inconclusive, and could not 
have been reviewed upon any direct proceeding by him; but to 
have given to it the dignity of a judgment, parties should have 
been made in the manner we have indicated. 

The writ of error must be dismissed. 





